The Medicaid Planning Guidebook
The first 18 pages of this PDF contain the Table of Contents for The Medicaid Planning
Guidebook (the most comprehensive manual available on this important subject matter). If you
are giving financial planning, life insurance or annuity, or estate planning advice to clients who
are 60 and older, you MUST learn and know this subject matter.
NOT knowing this subject matter can have two very negative consequences:
1) Many clients will receive bad or certainly incomplete advice which can cost them
and/or their heirs tens if not hundreds of thousands of dollars.
2) If you are the advisor who unknowingly gives advice that puts a client’s assets at risk
to Medicaid spenddown or recovery, you can be held liable.
The Medicaid Planning Guidebook is extremely comprehensive. Reading it and learning
the material covered will arm you with the knowledge you need in order to give your clients the
appropriate advice.
To order your copy of The Medicaid Planning Guidebook, please e-mail
info@medicaidplanning.org.

Becoming a Certified Medicaid Planner™
If you want to take your consulting to the next level, you should consider sitting for the
Certified Medicaid Planner™ examination.
Why should you become a Certified Medicaid Planner™?
-Doing so will force you to learn this very important subject matter and will signify that
understand Medicaid planning and are capable of giving appropriate advice to your clients.
-Doing so will help you put your current clients, future clients, and local referral sources
on notice that you have gone the extra step not only to learn this subject matter but also to
become “certified” in this vitally important subject matter.
The fact of the matter is that 99% of the attorneys, CPAs/EAs/accountants, financial
planners, and insurance advisors DO NOT know this subject matter (a subject matter that can be
used to help the literally millions of people who turn 65 every year).
Selfishly, advisors should learn this subject matter because you know that there are many
clients waiting for help from someone in their local area (an area where there are few, if any,
other advisors who know this subject matter well).
To learn more about becoming a Certified Medicaid Planner™, go to:
http://www.cmpboard.org.
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Robert is 78, and Dorothy is 76. Robert recently
suffered a stroke.

Assets/Income:

$100,000 securities; $600,000 home (no debt);
Robert has SSI of $1,500 and a pension of $2,000 a
month; Dorothy has monthly income of $700.
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Client:

Ruth, age 87 who is suffering from the degenerative
effects of Alzheimer’s disease. She has four children
and several older grandchildren. Ruth’s behavior
became so erratic that 24-hour care became
essential.

Asset/Income:

SSI of $1,450 per month and a $225 per month from
a pension; three CDs with surrender values of
$25,602, $74,325 and $69,421; a deferred annuity
with a net surrender value of $100,300; a
checking account with $31,175; one vehicle with a
blue-book value of $5,400; debt free home with a
value of $101,300.
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Client:

Geraldine is 77 and suffers from severe arthritis that
is degenerative in nature and will likely be fully
debilitated within the next four to six years.
Her mother suffered from Alzheimer’s before her
death. She has two older sisters who are both
exhibiting signs of the dementia and one is already in
a nursing home.

Asset/Income:

A $600,000 home with no debt that includes a small
working farm that both of her sons use to make their
living; a deferred annuity worth $72,600; a brokerage
account with conservative bond investments totaling
$123,765; six CDs valued respectively at $52,703,
$49,457, $72,153, $42,259, $51,108, and $27,075; a
checking account with a $22,700 value; SSI of $1,370
per month plus $515 from the interest/dividends of her
securities; an older model sedan worth approximately
$3,150.

4. Example........................................................................................................ 451
Client:

Thomas is 81 and has been in and out of the hospital
over the past two months with bouts of dementia.
Thomas and his brother Paul inherited Thomas’s’
home as joint owners when their mother passed
away 20 years ago. Thomas has been living with the
mother and then just continued to live in the home
after she died. Paul decided to move in with Thomas
and has been living there for ten months. Thomas has
no children.

Asset/Income:

The home is valued at $300,000, and both brothers
have a one-half of interest with all rights transferring
to the survivor at death; Thomas has his funeral
prepaid; he has $6,575 in checking and $5,043 in
savings. He has three CDs each worth $75,000;
Thomas retitled his car to daughter Sarah two
years ago ($7,500 value) and he gave his other
daughter Melissa a check for $7,500 at the same time
he gave the car to Sarah. He has 30 savings bonds
worth about $1,000 each.
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5. Example........................................................................................................ 455
Client:

Edward and Martha (married). Ed is starting to show
signs of memory lapse that is believed to be the early
onset of Alzheimer’s. Neither has purchased LCTI
and Ed would no longer qualify; Martha does qualify,
but the premiums are over $6,000 a year far beyond
what her budget can afford. They have two daughters
who they would like to see inherit their estate.

Asset/Income:

Together they own a home value at $150,000 (no
debt) and a combined total of $90,000 in certificates
of deposit and $18,000 in checking; Edward receives
a monthly SSI check of $1,657 and a monthly pension
of $1,035.Martha receives a monthly SSI check of
$725.

6. Example........................................................................................................ 458
Client:

Dolores is in the hospital for a week and the doctor in
charge of supervising her believes she is ready for
discharge to a nursing home as soon as a bed
becomes available. She has two daughters, Darla
and Darcy. Darla, the oldest, is named as an agent
under Dolores’s power of attorney. Darcy is
permanently blind, and lives in a group home, and is
surviving on SSI and Medicaid.

Asset/Income:

Dolores has a home valued at $600,000 (no debt);
$173,000 in checking, savings, and certificates; no
vehicle; monthly SSI of $1,375 and a survivor pension
of $881.

7. Example........................................................................................................ 464
Client:

16

Ray and Sophie (ages 82 and 79, respectively) have
been married for over 50 years. Ray’s health has
deteriorated to the point where he no longer
recognizes Sophie. He has been in a hospital for
several weeks and was discharged to a nearby
nursing home for rehabilitative care; but as he has
seen no improvement in his full month at the nursing
home, it is likely that he will be staying indefinitely.
They jointly own most assets. They have two children
who are both actively helping Sophie deal with the
fallout from Ray’s health crisis.

Table of Contents
______________________________________________________________________
Asset/Income:

Two sedans worth $8,975 and $5,034; a modest
ranch-style home worth $295,000 (no debt); a stock
portfolio worth $127,550; a deferred annuity worth
$72,250 (with a cost basis of $35,000); and three CDs
worth $39,055, $62,121, and $51,308 respectively;
Ray has an IRA solely in his name worth $37,716; he
also has SSI of $1,396 a month and a monthly
pension payment of $903. Sophie SSI income of $895
a month and a small monthly pension of $103.

8. Example........................................................................................................ 469
Client:

Isaac and Agnes find themselves dealing with
Agnes’s declining health. Isaac is having memory
lapses. Agnes, however, has started wandering off;
and her dementia has gotten so bad that she is now
in the nursing home after a weeklong hospital stay.
Isaac never prepared for dealing with a long-term
care stay beyond getting an estate plan in place.
Isaac and Angie had gone to a lawyer to get a trust;
but the lawyer told them that, with their limited amount
of assets and the use of beneficiary designations, a
will would be sufficient. However, Isaac insisted on
getting a trust after attending a local estate planning
workshop.

Asset/Income:

Home valued at $105,000 (no debt) which was
deeded to their inter-vivos trust at the time they
completed their estate plan; a checking account of
$7,221; a $62,703 CD; a family sedan valued at
$12,000; Isaac and Agnes receive monthly SSI
payments of $1,105 and $767 respectively.

9. Example........................................................................................................ 472
Client:

George and Mary do not have much, but they are
proud to have paid off their home before retirement.
George is suffering from Alzheimer’s and has spells
that have gotten out of control, necessitating 24-hour
care. Mary is worried about keeping what she has to
live on, how much the nursing home will cost her, and
if they can leave their home to their two children.
Their two daughters live out of town but have flown
home to help Mary get things in order.
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Asset/Income:

18

A small $3,271 savings account; an annuity in Mary’s
name with a $20,768 CSV; a sedan worth $6,595;
George’s monthly SSI is $986 and he receives a $197
monthly pension payment; Mary receives a monthly
SSI payment of $895.
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B.

State-by-State Overview

Despite or perhaps because of the relative simplicity of the federal statute on
estate recovery, states have gone off in numerous directions in an attempt to implement
estate-recovery programs. The material below is an attempt to provide a brief overview
of each state’s programs and point out nuances that make the state’s program unique
or troublesome. This is not meant to be a definitive treatise on the subject but merely
provide the reader with a starting point for their own research and understanding of the
programs as they exist at the time this manual is being published. Because this area of
law is highly organic, statutory and rule changes, as well as new judicial interpretations,
mean that there is still a long road of evolution ahead for this topic of law. The following
state-by-state summaries provide the highlights of estate-recovery laws as well as
citations to source law governing each state program. For any state in which the planner
provides services, it should serve as a primer for his/her own analysis.
1.

Alabama (AL)

Governing Law: Alabama relies upon the federal statute for authority to conduct
its estate-recovery program. The Alabama Medicaid Agency conducts its estate
recovery pursuant to amendments made to its State Medicaid Plan.299
Estate Scope: Alabama’s estate recovery is limited to the assets in a patient’s
probate estate. However, the estate-recovery office also pursues recovery from the
mandatory payback provisions contained in (d)(4)(A) special needs trust and (d)(4)(C)
pooled trusts.300
Spousal Recovery: Recovery in Alabama is solely limited to the patient’s probate
assets and the state does not pursue recovery if there is an exempt heir, nor does the
state pursue recovery from any exempt heir’s subsequent estate.301
Liens: Alabama uses TEFRA liens to secure estate-recovery claims against the
real property of the patient but not if any exempt person under federal law (e.g., spouse,
minor child, etc.) is residing in the property.302
Partnership Program: Alabama instituted a partnership program called the
“Qualified State Long-Term Care Insurance Partnership.” The partnership program was
also incorporated by amendment in the State Medicaid Plan.303
Hardship Waiver: Alabama provides a hardship waiver consistent with the federal
statute and HHS guidelines. To procure a waiver, any affected heir or devisee must
299

Alabama State Medicaid Plan, on file with the Alabama Office of Government Affairs,
(334) 242-5010.
300
Ibid.
301
Ibid.
302
Ibid.
303
Ibid.
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apply with the Alabama State Medicaid Agency’s Office of Estate Recovery at P.O. Box
5624, Montgomery, AL 36103-5624, (334) 242-5311.
2.

Alaska (AK)

Governing Law: Alaska’s estate recovery law can be found in A.S. §47.07.055.
Estate Scope: Alaska does not officially adopt an expanded estate definition.
Liens: Alaska uses TEFRA liens with the verbatim federal exclusions.
Recovery Scope: The probate estate of an individual who received medicalassistance payments is subject to a claim for recovery after the individual’s death .…” 304
Other than recovery on the sale of a home, a claim …. can be made only after the death
of the individual surviving spouse, if any, and only at a time when the individual has no
surviving child under age 21 and no surviving child who is blind or totally and
permanently disabled.”305 Estate recovery claims are treated as “debts with preference
under the laws of the state.”306 Alaska probate code gives such debts priority in the fifth
order of preference, behind administration, funeral, taxes, child support payments, and
expenses of the last illness.307 Alaska’s recovery statute is relatively benign. Where no
spouse is present, any of the strategies detailed in Section 11 should suffice to minimize
the effect of a lien and any recovery against the estate. When a Community Spouse is
present, merely shifting the home to the Community Spouse will keep it unavailable for
lien attachment and out of the patient’s inevitable estate, if any. Joint ownership would
seem to preclude this as well, unless the Community Spouse predeceases the patient.
A lien cannot be filed while the Community Spouse lives in the property; and recovery
cannot be made until after a Community Spouse dies and then only from the estate of
the patient.
3.

Arizona (AZ)

Governing Law: Arizona authorizes an estate-recovery program and the use of
liens to assist with recovery in A.R.S. §36-2935. The program is more fully articulated
by administrative regulations contained in A.A.C. R9-28-901 through A.A.C. R9-28-912.
The statue authorizes Arizona’s Health Care Cost Containment System (AHCCCS) to
pursue first-party estate recovery.308
Estate Scope: The estate-recovery rules direct readers to the trust and estate
code for a formal definition of the term “estate.”309 The term “estate,” therefore, includes
the property of the decedent or the corpus of any trust subject to estate

304

A.S. §47.07.055(a).
A.S. §47.07.055(f).
306
A.S. §47.07.055(g).
307
A.S. §13.16.470(a).
308
A.A.C. R9-28-906 and A.A.C. R9-22-1006(9).
309
A.A.C. R9-28-901.
305
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administration.310 If the decedent is married, the estate includes only the separate
property of the decedent, as well as the decedent’s share of community property.311
Arizona provides a considerable exemption from recovery for certain income,
resources, and property of Native Americans and Alaska Natives. This exemption
includes: income and resources from tribal land and other resources currently held in
trust and judgment from the Indian Claims Commission or U.S. Claims Court; ownership
interest in trust or non-trust property; ownership interests left as remainder interests in
an estate in rents, leases, royalties, or usage rights related to natural resources;
ownership interests in rights in a property that has unique religious, spiritual, tradition, or
cultural significance or rights that support subsistence or a traditional life style according
to applicable Tribal law or custom; and/or income left as a remainder in an estate
derived from property collected by a Native American, or by a Tribe or Tribal
organization and distributed to a Native American.312
Spousal Recovery: Recovery is limited to the estate or property of a recipient
who was 55 or older at the time benefits were received.313 Recovery from the recipient’s
estate is allowed only after the death of the recipient’s surviving spouse and only at a
time when there exists either a surviving child under age 21 or a surviving child who is
considered blind or disabled per the SSI criteria.314
Liens: Arizona’s estate recovery statute directs the recovery of property by lien to
be carried out “as nearly as possible” by the lien procedures contained in §§36-2915
and 36-2916 of the Arizona Revised Statutes, which respectively cover the imposition
(i.e. perfection, recording, assignment, and notice) of a lien for third-party recovery and
lien enforcement.315 Any lien imposed for estate-recovery purposes must also be done
in a manner consistent with federal law.316 Liens are perfected by being recorded with
the county recorder in the county where the patient’s property is located.317
Undue Hardship: A representative of the patient’s estate can request exemption
from recovery by submitting an undue hardship exemption request.318 The request must
be submitted in writing within 30 days of receipt of notice of a claim from AHCCCS.319
The request must describe the factual basis for a claim that the property should be
exempt from estate recovery.320 AHCCCS has 30 days from receipt of such a request to
respond, but the parties can mutually stipulate to an extension of that time.321 Arizona
310

A.R.S. §14-1201.
Ibid.
312
A.A.C. R9-28-911(E).
313
A.A.C. R9-28-910.
314
A.A.C. R9-28-911(A).
315
A.R.S. §36-2935(C).
316
A.R.S. §36-2935(D).
317
A.A.S. §36-2915(B).
318
A.A.C. R9-28-911(B).
319
Ibid.
320
Ibid.
321
Ibid.
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provides several presumptive conditions precedent which are the automatic basis for
waiver of an estate-recovery claim for undue hardship.322
The first automatic waiver is granted if the estate only consists of real property
that is listed as residential property by the Arizona Department of revenue or County
Assessor’s Office, and the heir or devisee of the property owns a business located at
the residential property, the business was in operation at the property for at least 12
months prior to the death of the patient, the business provides more than half of the
heir’s or devisee’s livelihood, and recovery would result in the heir or devisee losing his
or her means of livelihood.323
The second automatic waiver is granted if the estate only consists of real
property that is listed as residential property by the Arizona Department of Revenue or
County Assessor’s Office, the heir or devisee currently resides in the residence, resided
there at the time of the patient’s death, made the residence his or her home for the 12
months immediately preceding the patient’s death, and owns no other residence.324
The third automatic waiver is granted if the estate consists entirely of personal
property, the heir’s or devisee’s gross annual income for the household size is less than
100% of the Federal Poverty Level (including new sources of income), and the heir or
devisee does not own a home, land, or other real property.325
When the estate of the patient is comprised of both personal property and real
property that qualify under the automatic hardship exemption listed above, AHCCCS is
prohibited from granting an undue hardship waiver and is instead directed to adjust its
claim to the value of estate’s personal property.326 When the heirs or devisees do not
meet the requirements for an automatic undue hardship exemption, AHCCCS is
required to use the flowing factors to determine whether to seek a partial recovery of
funds from the estate:
i.

Financial and medical hardship to the heir or devisee;327

ii.

Income of the heir or devisee and whether the heir or
devisee’s household gross annual income is less than 100%
of the Federal Poverty Limit;328

iii.

Resources of the heir or devisee;329

iv.

Value and type of assets;330

322

A.A.C. R9-28-911(C).
A.A.C. R9-28-911(C)(1)(a).
324
A.A.C. R9-28-911(C)(1)(b).
325
A.A.C. R9-28-911(C)(2).
326
A.A.C. R9-28-911(D).
327
A.A.C. R9-28-912(1).
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A.A.C. R9-28-912(2).
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A.A.C. R9-28-912(3).
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4.

v.

The amount of AHCCCS’S claim against the estate;331

vi.

Whether other creditors have filed claims against the estate
or have foreclosed on the property subject to recovery.332

Arkansas (AR)

Governing Law: Arkansas codified its estate-recovery law at A.C.A. §20-76-436.
Estate Scope: Arkansas has adopted an enhanced estate definition.333 However,
beyond the traditional probate estate, the estate recovery is only enhanced to the extent
of any interest acquired from any named beneficiary of property received by beneficiary
deed.334 Arkansas law specifically authorizes the use of a beneficiary deed (also known
as a “Ladybird Deed”) which avoids probate but the state can still attach a recovery
claim to the property even though it bypasses probate.335 Although enhanced, the limit
of the enhancement to beneficial interests in property conveyed specifically by
beneficiary deed creates a bright-line cordon around the use of such deeds in an
attempt to bypass probate. However, because the enhancement was so specific, the
use of other non-probate property transfers or protection strategies would not give rise
to recovery. Beyond the beneficiary-deed exclusion, the statute encourages starving the
probate estate.
Hardship Waiver: Arkansas law spells out specific occurrences where hardship is
presumed:336 If an asset is the sole income-producing asset of the heir or beneficiary
(i.e., family farm or family business); if without receiving the asset, the heir or
beneficiary would become eligible for need-based federal or state benefits; if the receipt
of the inheritance would lead the heir or beneficiary to become ineligible for benefits;
and if the asset is a home with a value of 50% or less of the average prices of homes in
the county where the home is located.
Spousal Recovery: There is no express or implied provision for recovery against
a spouse. Notably, however, no reference is made whatsoever in the statute to the
effect a spouse has on recovery efforts. The statute does have a disclaimer which says
that, if there is a conflict with the federal rules, the federal rules govern.337
Partnership Program: A.C.A. §20-77-1801 to §20-77-1805 provide only for
“resource disregard of one dollar ($1.00) for every dollar of long-term care insurance

330

A.A.C. R9-28-912(4).
A.A.C. R9-28-912(5).
332
A.A.C. R9-28-912(6).
333
A.C.A. §20-76-436(a)(2)(A).
334
Ibid.
335
A.C.A. §18-12-608.
336
A.C.A. §20-76-436(a).
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A.C.A. §20-76-436(c).
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benefits paid…”338 The Arkansas Long-Term Care Partnership Act makes no reference
whatsoever to exclusion of assets from recovery, (likely because the recovery statute is
so Milquetoast to begin with).
Liens: Arkansas makes no provision for the use of TEFRA liens to secure
recovery debt.
5.

California (CA)

Governing Law: Estate-recovery statute: West’s Ann. Cal. Welf. Inst. Code
§14009.5; Estate Recovery Administrative Code: 22 CCR §50960 to §50966.
Estate Scope: California has adopted the full enhanced definition of the
recoverable estate.339 The equity interest that the patient had which is recoverable
against by the state is defined by regulation as the fair-market value of the property to
which the deceased patient held legal title or interest at the time of the patient’s death
only to the extent of such an interest, an interest less any amount previously owned and
encumbered against the asset.340 Any claim against the estate can be exempted during
the lifetime of the surviving spouse.341 California’s third district court of appeals keyed in
on the fact that the expanded estate definition included anyone who came into
ownership of property or assets by “survival” which is distinctively more broad than
mere survivorship.342
Divestments: Similarly to the irrevocable portions of life estate is discussed
above, California expressly exempts any recovery against any property interests before
death.343
Annuities: California has not yet adopted the DRA annuity requirements (i.e.,
level payments, state as beneficiary) but does consider annuities as part of a
decedent’s estate.344
Liens: California does not use lifetime liens to secure estate-recovery claims,
making it easier to deal with assets during the patient’s lifetime and easier to avoid
recovery by divesting the property shortly before a patient’s death. Strangely enough,
California does have something it calls a “voluntary post-death lien” for the purpose of
tracking debt on assets that are not recoverable or easily liquidatable.345 The lien is
used to secure the debt against property when one or more of the decedent’s
dependents are living in it and not willing to sell the property, are unable to pay the
claim in full from other assets, and can demonstrate they are unable to retain financing
338

A.C.A. §20-77-1803(b)(4).
22 C.C.R. §50960.12.
340
22 C.C.R. §50960.9.
341
22 C.C.R. §50961(d)(2).
342
Bonita v. Burke, 98 Cal.App.4th 788 (2002).
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22 C.C.R. §50961(j).
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22 C.C.R. §50961(h).
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22 C.C.R. §50965.
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to pay off the debt.346 If a person qualifies to delay recovery and a lien is used to secure
the debt, the person must make payments on the debt to the extent they are financially
able.347
Executor Responsibility: Within 90 days of the death of a recipient of Medi-Cal
benefits or his or her surviving spouse─since claims can be made against either’s
estate─the attorney for the estate, beneficiary of (expanded) estate assets, personal
representative of the estate or a person in possession of property claimable under
estate-recovery law must give written notice of death, including a copy of the death
certificate, to the Director of the Department of Health Care Services of the Estate
Recovery Section.348 The Department then will provide whoever is handling the estate
with a statement of the total debt owed to the state along with an Application of
Hardship Waiver.349
The person handling the estate must notify the interested persons that they have
60 days to contest the claim or seek hardship waiver or exemption. A contested debt
claimed by the state can be contested like any other improper debt of the estate.
Hardship waivers are sought by filing the Hardship Application (see Hardship Waiver
below). Exemption can force the state to withdraw its claim by providing documented
proof of blindness or disability along with documented proof that the person seeking
exemption is a child of the decedent.350 If such documentation does not exist, the
person seeking exemption can request a disability determination by phone or in
writing.351 Any disability determination not made in the surviving child’s favor is final and
unappealable through an administrative hearing but would presumably give rise to a
cause of action against the state if the determination was improper.352
Spousal Recovery: A claim for recovery cannot be made when there is a
surviving spouse or child under 21 or blind or disabled.353 The statute expressly allows
for a claim against the surviving spouse’s estate to collect against assets received from
the deceased patient.354
Life Estates: California regulations are explicit about the claims to be made
against life estates. While life estates are included in the expanded estate’s scope,
California goes further to delineate which life estates are to be included. Where the
decedent made an irrevocable transfer of the remainder interest in the property and
retained a life estate, no recovery can be claimed against either the life estate or the
remainder interest.355 If the decedent made a revocable transfer of the remainder
346

22 C.C.R. §50965(a).
22 C.C.R. §50965(d),
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22 C.C.R. §50962(a).
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interest and retained a life estate, a claim against the property is for full value of the
property.356 In a hybrid transaction where the decedent made a revocable transfer of the
remainder interest and an irrevocable grant of a life estate, a claim can only be pursued
against the fair-market value of the remainder interest.357 In short, whichever portion of
the transfer was revocable exposes that portion of the property to recovery at death.
Hardship Waiver: An eligible hardship waiver applicant who files the Application
for Hardship Waiver can have his or her proportion of the claim waived if the applicant
meets one or more of the six factors set forth by regulation:358
i.

When allowing a person to receive an inheritance would
allow them to discontinue eligibility for public assistance or
medical assistance; or 359

ii.

When estate property is part of an income-producing
business and recovery would deny the person of the source
of their income. Regulations expressly recognize a working
farm or ranch as an exclusion; or 360

iii.

When an “aged, blind, or disabled” person lived in the home
for a year prior to the decedent’s death, continues to reside
in the home, and is unable to obtain financing to pay off the
recovery amount owed to the state; or 361

iv.

When a person provided care to the decedent for two or
more years that prevented admission to a long-term care
institution as documented in writing from a licensed
healthcare provider; or 362

v.

When the person had transferred the property to the
decedent for no consideration. In other words, if someone
gives a patient an asset to use until death without that asset
going back to the quasi-lender as a result of the patient’s
death, the quasi-lender can recover the “loaned” asset
without it being subject to attachment by Medi-Cal recovery
rules; or 363
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22 C.C.R. §50963(a).
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22 C.C.R. §50963(a)(1).
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22 C.C.R. §50963(a)(2).
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vi.

When equity in real property is needed by the recipient of
such property to make the property habitable or to acquire
the basic staples of life.364

It is important to note that recovery occurs against any person who receives
property by “distribution or survival” from either the patient or subsequently from the
surviving spouse who received such from the patient.365 Under substantial-hardship
regulations, an “applicant” is any “dependent, heir, or survivor” of the decedent
requesting a waiver.366 The term “heir” is given a broad definition to include anyone who
survives the decedent and is designated to recoup some or all of the decedent’s
property regardless of how they receive it.367
Certain hardship criteria which would typically only be available to bona fide
spouses or children are therefore open to any designated recipient of property.
California is known as a progressive state and usually the birthplace of many
progressive legal trends.
California also recognizes “palimony” and rights to support for non-relatives and
non-spouses368 as well as progressive approaches to the rights of cohabitation
homosexual relationships, whether married or not. The broad inclusion of any recipient
of property to claim substantial hardship under the criteria usually reserved for kin is a
further progressive alignment of Medi-Cal estate recovery with other broader principles
of California law.
If a hardship waiver is not administratively granted, the applicant can request a
hearing called an “estate hearing.”369 The applicant has 60 days from a negative
determination to request an estate hearing.370 The hearing must be conducted within 60
days of the date of the request.371 For in-state applicants, the hearing is conducted by
the department at any agency within the applicant’s local appeals court district.372 For an
out-of-state applicant, the hearing is held in Sacramento.373 The hearing officer has 30
days after the hearing to submit a ruling to the director; the director then has 30 days to
adopt the ruling or ask for more evidence.374 The decision is final when adopted by the
director.375 An applicant can seek judicial review of a final decision by filing a petition for
writ of administrative mandate in the appropriate appellate court.376
364
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Partnership Program: California is one of the original partnership states.
Statutory authority is found in West’s Ann. Cal. Welf. & Inst. Code §22000 to §22010.
Regulations are contained in 22 C.C.R. §58000 to §58038. Both explicitly provide for an
exclusion of resources from Medi-Cal eligibility and subsequent estate recovery.377 The
ownership of a qualified plan provides a dollar-for-dollar exclusion referred to as “MediCal Asset Protection.”378
6.

Colorado (CO)

Governing Law: Colorado’s estate-recovery statute is found at C.R.S.A. §255-4302. The Department of Health Care Policy and Financing has promulgated regulations
at 10 Code Colo. Regs. 2505-10, Rule 8.063, et. seq.
Estate Scope: The department is authorized to make claims against an estate of
an individual who received medical assistance.379 Recovery is only authorized to the
extent it is cost effective to do so.380 A contract for an exempt burial fund is required to
include a provision that pays over any remainder of the fund not used for the full cost of
the burial to the state automatically. The remaining funds are to be used to satisfy the
decedent’s debt to the state.
Liens: The department is authorized to file TEFRA liens against any property of
an individual who is institutionalized and from whom the state can expect to recover.381
A lien can only be recorded if:
i.

The department determines the patient is not likely to return
home; and382

ii.

There is no spouse residing in the home; and383

iii.

There is no child under 21 or blind or disabled dependent;
and384

iv.

There is no sibling with an equity interest that lawfully
resided in the home for a year prior to the patient’s
institutionalization; and385

v.

Recovery will be cost effective.386
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The department is required to use a Utilization Review Contractor to determine if
a patient is unlikely to return home, a predicate factor used to decide if a lien can be
filed.387 Such a determination must be made with a notice to the patient which includes
the right to an appeal.388
Spousal Recovery: The state is fully barred from recovery if there is a surviving
spouse.389 Recovery is also fully barred if there is a child under 21 or a blind or disabled
“dependent.”390 The term “dependent” as used here is a broader exclusion than the
typical use of the term “child.” Dependent could mean any person who derives a
significant amount of the resources from the patient to be declared dependent for tax
purposes. To the extent the term “dependent” excludes a blind or disabled child
because he or she is not financially dependent, such an exclusion would appear to be
impermissibly overbroad.
Hardship Waiver: The Colorado statute provides broad authority for the state
department to “compromise, settle, or waive” recovery for “good cause.”391 To determine
the guidelines for “good cause,” Colorado regulations lay out presumptive hardship
guidelines.392 If a hardship waiver is applicable to only one of numerous estate heirs,
the portion of the recovery waived allows only that heir to whom the hardship waiver
was granted to receive the unclaimed portion of the estate to which the claim was
released by partial waiver.393 The three presumptive hardship criteria that satisfy the
“good cause” requirement are:
i.

Without the inheritance, the heir(s) would become eligible for
assistance payments or medical-assistance programs; or394

ii.

Allowing an inheritance will cause the heir(s) to discontinue
eligibility for assistance payments or medical-assistance
programs; or395

iii.

The home is a part of a business, including a working farm
or ranch, and recovery will result in loss of the heir(s) means
of livelihood.396

Partnership Program: Colorado has implemented a long-term care partnership
program.397 The partnership program corresponds with the estate-recovery statute to
387
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allow the application of estate recovery against only those assets not protected by the
partnership program.398
7.

Connecticut (CT)

Governing Law: Connecticut’s estate recovery is contained within general claim
repayment statutes contained in C.G.S.A. §17b-93 through §17b-97. Any applicant for
medical assistance in Connecticut must be given a plain language of notice of the
liability for repayment.399
Estate Scope: The claim of the estate is applicable to the probate estate of the
patient.400
Spousal Recovery: There is no authority to recover from the spouse; the state’s
claim only takes priority over unsecured claims in decedent’s estate.401 Liens are levied
against property, described more fully below, and the state allows the surviving spouse
or dependent child to occupy the real property.402
Liens: The commissioner of social services is authorized to place a lien against
any property that a recipient has an interest in to secure the claim of the state.403 The
claim of the state is for all amounts which it has paid or may thereafter pay under the
Medicaid assistance program on the recipient’s behalf.404 The state’s claim is secured
by filing a certificate in the land records office of the town or towns in which any such
real estate is located.405 The lien can be foreclosed against in any court of competent
jurisdiction; however, a surviving spouse or dependent child may be permitted to occupy
the property.406
8.

Delaware (DE)

Governing Law: Delaware’s Medicaid estate-recovery program is actually found
in its property law statutes located at 25 Del. C. §5001 through §5006.
Estate Scope: The estate recovery definition of estate refers the reader to the
Delaware’s Decedent’s Estate code.407 The reference takes the reader to the Section
that defines which of the decedent’s assets are subject to probate administration.408
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Therefore, the estate recovery is limited to the probate estate in Delaware, as well as
any liened property described below.
Spousal Recovery: Recovery from a patient’s estate or from the sale of property
subject to a lien is only allowed after the death of the patient and the death of the
patient’s surviving spouse who was residing in the home on a continuous basis.409
Recovery is also allowed through a lien on the patient’s home, when there is no:
surviving child who is blind or disabled or who was residing in the home on a continuous
basis immediately prior to the patient’s death; non-disabled child or sibling of the patient
lawfully residing in the home who has resided there for a period of at least two years
immediately prior to the patient’s admission to a long-term care service, who has
resided there on a continuous basis since that time, and who can establish that he or
she provided care that permitted the patient to reside in the home rather than in a longterm care facility; or a minor child who was residing in the home on a continuous basis
immediately prior to the death of the individual but only until that child reaches
majority.410
Liens: When the state makes an outlay for a patient (55 and older) receiving
services in a long-term care facility, a TEFRA lien is created against all real property of
the patient, prior to the patient’s death, after notice and opportunity for a hearing before
the state’s Department of Health and Social Services that the patient cannot reasonably
be expected to return home.411
No lien may be imposed on a patient’s home if any of the following are lawfully
residing in the home: the patient’s spouse; the patient’s child who is either under 21,
blind or permanently and totally disabled; or the patient’s sibling who has an equity
interest in the home and who was residing in the home for a period of at least one year
immediately prior to the patient’s admission to the long-term care facility.412
The lien attaches to real property upon the state’s recording of a notice of lien at
the Recorder of Deeds’ office in the county where the property is located.413 The lien,
once satisfied, can be released by similarly recording of release of lien form.414
However, any lien imposed by the state dissolves and becomes null and void upon the
patient’s discharge from the long-term care facility and return home.415
The Department of Health and Social Services is required to discharge any lien
upon such discharge.416 As discussed in the previous Section above, recovery against
the property subject to lien is only allowed after the death of the surviving spouse of the
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patient (who was living in the home on a continuous basis)417 and only when there is
none of the following living in the home on a continuous basis: a surviving child of the
patient who is blind or disabled per SSI criteria; non-disabled child or sibling of the
patient who lived in the home for two years prior to the patient’s admission to a longterm care service and who provided care to the patient that permitted the patient to
reside in the home rather than a long-term care facility; or a minor child who had been
residing in the home on a continuous basis immediately prior to the patient’s death, but
only until the child reaches majority.418
Hardship Waiver: Delaware’s Department of Health and Social Services is
authorized to waive collection if recovery would work an undue hardship.419 However,
hardship waivers are not considered permanent in Delaware. Any hardship waiver
granted by the state remains in effect only for so long as the undue hardship conditions
persist; once the reason for the undue hardship waiver no longer exists, the state is
authorized to continue pursuing its recovery claim.420
9.

Florida (FL)

Governing Law: Florida’s estate recovery is governed by the “Medicaid Estate
Recovery Act,” which is codified at F. S. A. §409.9101.
Estate Scope: Florida’s estate recovery is simply limited to a debt of the
deceased recipient, which is properly claimed in probate court.421
The Florida statute creates three broad full exclusions from recovery. First,
recovery is prohibited if the decedent is survived by a spouse, a child under 21, or a
child who is blind and totally and permanently disabled.422 Existence of any of these
persons is a full bar to recovery. The second bar for recovery is any asset which is
exempt from creditor claims under Florida constitution or statute.423 The third bar to
recovery comes from any heir of the estate, beyond the excluded class, claiming a
waiver of recovery due to “undue hardship,”424 discussed more fully below.
Spousal Recovery: Florida not only does not collect against a surviving spouse or
the surviving spouse’s estate; recovery is completely prohibited if the deceased patient
is survived by a spouse.425
Hardship Waiver: An heir of an estate not entitled to full exclusion as a protected
heir can request a hardship waiver to waive all or part of the recovery against the estate
417
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of the decedent.426 The statute indicates four criteria which are to be considered in
determining whether such a waiver should be granted, providing a presumption in favor
of granting such a waiver if any of the specified conditions precedent are satisfied:
i.

The heir currently lives in the residence of the decedent,
lived there at the time of death of the decedent, made the
residence a primary residence for a full year before the
decedent’s death, and owns no other home; 427

ii.

The heir would be deprived of food, clothing, shelter, or
medical care for the maintenance of life or health; 428

iii.

The heir can document that he or she provided full-time care
to the decedent which caused the decedent to delay
admission to the nursing home. In that case, the heir
claiming the exemption must be the decedent’s sibling or
child and must have resided with the decedent for one year
prior to the decedent’s death; 429 or

iv.

The cost involved in the sale of the property would be equal
to or greater than the value of the property,430 While the
state can pursue nonexempt personal or real property when
there are no liquid assets to cover the claim, the non-liquid
assets are to be liquidated to satisfy the claim and the state
will not take title to real property to satisfy the claim.431

Florida has one of the easiest estate-recovery statutes to navigate. The
restriction to the probate estate allows for the full gamut of probate-avoidance
techniques to avoid recovery. With a full bar to recovery by the existence of a
Community Spouse, any married patient would have no recovery concerns provided the
Community Spouse does not predeceased the patient. Note also the hardship
exclusions are broad and provide a decent backstop as a last resort for recovery
avoidance.
Partnership Program: Florida authorizes the use of a partnership program under
F. S. A. §409.9102. The statute itself provides only for asset disregard in the eligibility
process.
10.

Georgia (GA)
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Governing Law: Georgia authorizes estate recovery under Ga. Code Ann. §49-4147.1 and implements recovery via Ga. Comp. R. Regs §111-3-8-.01 to §111-3-8-.08.
Estate Scope: Georgia’s administrative code defines “estate” as all real and
personal property under the probate code as well as real estate which transfers by “joint
tenancy, right of survivorship, life estate, survivorship, trust, annuity, homestead are any
other arrangement.”432
Estates valued at $25,000 or less are exempt from recovery.433 For non-probate
assets, the recovery administrator is authorized to file an affidavit to recover assets from
a financial institution that would otherwise pass outside of probate. Georgia is one of
the few states that allows for the voidance of any transfers of assets that occur on or
after the lookback date (i.e. five years prior to filing for Medicaid assistance).434 If any
transfer is made by the patient or the Community Spouse without adequate
consideration, the department can have the transaction voided by a court action.435
Executor Concerns: A number of persons are obliged to report the death of the
patient to the Department of Community Health, Division of Medical Assistance,
including the personal representative of the decedent’s estate.436 Such notice must be
given within 30 days.437 If the personal representative distributes the estate without
taking the state’s recovery claims into account, the personal representative can be held
personally liable for the debt to the state, not the recipient of the inheritance.438
Once the state is notified of the death, it will submit its claim to the personal
representative. The state has as much time to bring a claim as any other creditor by the
date indicated in the notice to creditors which must be published by the personal
representative.439 Claims by the state have priority over all other claims except, in order
of priority:
i.

Support for the family;

ii.

Funeral expenses, if no pre-paid funeral;

iii.

Estate administration;

iv.

Expenses of the last illness; and
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v.

Unpaid taxes or other taxes due the state or federal
government. (For priority, the Medicaid bill is considered a
debt due the state under this category.)440

Spousal Recovery: Recovery is merely delayed, not barred, when the patient is
survived by a spouse or child who is under 21, blind or permanently disabled.441 The
department is also required to delay recovery against any lien on a home, discussed
below, while certain persons are living in the home. All this merely postpones the
inevitable, since the rules explicitly allow for delayed recovery until such a time where
conditions are no longer present.442 Such recovery authority is so expansively broad
that the rules explicitly declare that the claim can be executed regardless of whether
there is an open estate file.443 Georgia’s recovery becomes one of the most visibly
tenacious, as recovery is directed to be pursued until all assets in the recipient’s
expanded estate are no longer “accessible.”444
Liens: Georgia’s administrative rules allow the department to impose a TEFRA
lien on the recipient’s real estate.445 Such liens are only authorized when the patient is
not reasonably expected to return home and only when there is none of the following
living in the home: spouse, child under 21; disabled child of any age; or sibling with an
equity interest who lived in the home at least a year before the patient entered the
nursing home.446 If the state determines that a person qualifies to have a lien placed on
real property, the determination can be appealed within 30 days after receiving the
notice.447
Even when a lien is attached to a home of a deceased Medicaid recipient, the
state will not seek recovery against the property until none of the following are not
residing in the home: a sibling of the decedent who resided in the home for at least a
year before the patient was institutionalized or a child of the decedent who lived in the
home for at least two years before the patient was institutionalized and provided the
patient with care that caused the patient to remain home rather than become
institutionalized.448 Georgia also can use a lien to attach inheritances paid out of an
estate when recovery is delayed in order to maintain its claim until such time as the
reason for delay no longer exists.449
Partnership Program: Georgia implemented a partnership program under the
Georgia Long-Term Care Partnership Program Act, codified at Ga. Code Ann. §49-4162 to §49-4-165. Upon the exhaustion of policy benefits or upon diminishment of
440
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assets below the anticipated remaining benefits of the policy, assets are disregarded for
eligibility purposes and any subsequent recovery attempt by the state.450
Hardship Waiver: An heir can request a hardship waiver to ameliorate estate
recovery and lien recovery.451 While federal hardship criteria prevails, the administrative
code sets forth two presumptive criteria for establishing undue hardship: the asset to be
recovered is an income-producing farm of one or more of the heirs with an annual gross
income of the farm is $25,000 or less, or the recovery of the assets would result in the
heir becoming eligible for government public assistance based on need and/for medical
assistance programs.452 However, such eligibility cannot also be the result of the heir
having divested assets to qualify.453 The personal representative or heir has 30 days
from receipt of a notice of the state’s claim to file a hardship waiver.454 The state has 30
days from receipt of the request to grant or deny the request.455 A denial can be
appealed.456 The appeal can be heard by an administrative law judge if the estate is not
in probate; otherwise, the probate judge overseeing the probate estate can hear the
appeal.457
11.

Hawaii (HI)

Governing Law: Hawaii has instituted an estate-recovery program which is
authorized by and couched within its general recovery statute located at H.R.S. §346-37
and is complemented by a recovery lien mechanism statute at H.R.S. §346-29.5
Estate Scope: Hawaii generally requires recovery from the probate estate of the
recipient.458
Spousal Recovery: Recovery is strictly limited to the decedent’s estate.459 The
existence of a surviving spouse or a surviving child who is under 21 years of age, blind,
or disabled presents a full bar to recovery.460
Liens: The Hawaii Department of Human Services can levy a lien against any
property of the recipient of inpatient-medical assistance for institutionalization if the
patient cannot be reasonably expected to be discharged and return home.461 A
presumption exists that the patient will not return home if the patient or the patient’s
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representative declares there is no intent to return or if the patient has been
institutionalized for six months or more without a discharge plan.462
The department is prohibited from placing a lien on a home if any of the following
reside in the home: the patient’s spouse; a minor, blind or disabled child; or a sibling
who has an equity interest in the home and lived in the home for one year before the
patient’s admission to the nursing home.463 No recovery can be had against the home
from the lien when there is a sibling of the patient who resided in the home for a year
before the patient’s admission to the medical institution or child who resided in the home
for two years prior to the patient’s admission to the medical institution as long as the
child provided care to the patient that permitted the patient to remain living in the home
rather than an institution.464
If the patient died leaving a surviving spouse or a surviving minor, blind or
disabled child, the existence of any one of the aforementioned survivors creates an
absolute bar to recovery if any lien was filed.465 Liens are enforceable on their own in
court or as an estate claim.466 Lien claims have priority over all other debts except
taxes, actual funeral expenses, expenses of the last illness, the cost of the estate
administration, and any allowances to the surviving spouse and children for their
support during the administration of the estate.467
Hardship Waiver: The department is allowed to settle or compromise claims only
when there is a showing of undue hardship.468
12.

Idaho (ID)

Governing Law: Under I.C. §56-218, Idaho’s Department of Health and Welfare
is authorized to pursue estate recovery. Lifetime liens are authorized separately under
I.C. §56-218A.
Estate Scope: Idaho adopts the broadest definition of estate allowable under
federal law.469 It is also one of the few states to allow its department to file an action in
district court to set aside any transfers of “real or personal property, on or after the
lookback dates” proscribed by federal law, that was made “without adequate
consideration.”470 Divestments made by either the patient or the patient’s spouse in that
timeframe are potentially voidable by court action.471
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Like the hand full of other states that allow this inclusion, the inclusion predates
the DRA requirement that penalty periods are prospective from the date of application.
Before enactment of the DRA, it was quite common for divestment to occur which
caused a penalty that would elapse before the application is filled out but still be within
the former three-year lookback window. Because those divestments could be performed
to establish eligibility without any relevant penalty period (e.g. serial divestment), it could
be easily understood that a legislature which could overtly curb such divestments would
attempt to expand the scope of estate recovery to include those transfers as a backdoor
way to deter such divestments.
However, if any divestment is made under the current prospective penalty
provisions brought into existence by the DRA, the recovery of assets intentionally
transferred within the lookback period would presumably be a double penalty because
the patient would have had to private pay through the period of ineligibility caused by
the divestment. Although not yet put to the test, the attempt to recover against such
divestments like the Idaho statute provides for would be ripe for challenge based on
pre-emption for two key reasons: first, the double recovery presents a windfall to the
state, and, second, the estate can only be expanded to include such assets that the
patient had an interest at death. To use the “other arrangement” to reach back and undo
bona fide, completed gifts would exceed the scope of the federal recovery statute and
run contrary to divestment rules that already take into account such transfers and
penalize them soundly.
Spousal Recovery: After litigation exposed holes in the Idaho recovery statute
vis-á-vis recovering against the estate of the non-recipient spouse,472 the statute has
been expanded to include full recovery from the patient or the patient’s spouse’s
estate.473 There is no recovery allowed until after the death of the patient and the
patient’s spouse, and recovery is also delayed if there is a child who is under 21, blind
or permanently and totally disabled.474 While only one spouse survives, a recovery
claim can be established in the deceased spouse’s estate, regardless of which spouse
died and regardless of whether recovery is allowed at that time.475
Liens: Idaho authorizes the department to use liens to secure recovery.476 These
liens are not used on property during the patient’s lifetime but merely to establish the
state’s potential estate claim on assets in the estate which cannot be recovered against
at the time the estate is administered because of the presence of a person (i.e.,
surviving spouse, totally disabled child, etc.) whose existence delays recovery.
Post-death liens must be attached within 90 days of a request to do so by the
estate’s personal representative or successor, otherwise the department has up to three
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years to file the lien477 which is consistent with the limitations on presentation of claims
under Idaho’s Uniform Probate Code.478 The department can foreclose on a post-death
lien without adjudication of a claim in probate where no personal representative has
been appointed after one year from the date of death of the survivor of both the patient
and the patient’s spouse, if any;479 when the property has been abandoned by the
decedent’s heirs or successors, if any;480 where taxes are past due for two years;481 or
where all interested parties consent to the foreclosure.482
I.C. §56-218A authorizes the use of lifetime (i.e. TEFRA) liens to secure potential
recovery and to trigger notification of any activity on the real property which cannot be
recovered against at the time of the activity because of limitations on recovery. Liens
can only be placed against the real property of the patient prior to death after
determination that the patient cannot reasonably be expected to return home, proper
notice of such determination, and opportunity for a hearing to contest such
determination.483 No lien can be imposed on a home if any of the following people are
lawfully residing in the home: patient’s spouse; patient’s child under age 21; patient’s
blind or permanently and totally disabled child; or patient’s sibling who holds an equity
interest and resided in the home for one year prior to the patient’s admission to the
medical institution.484
Idaho liens are perfected by filing them with Idaho’s Secretary of State.485
Recovery by lien can only be had from the patient’s estate under the recovery statute or
upon the sale of the property but only after the death of the patient’s spouse and only
when there is no child under 21, blind or permanently disabled, or no sibling living in the
home who resided in the home for one year prior to the patient’s admission to the
medical institution, or no child of the individual who lived in the home for two years
before the patient’s admission to the medical institution and provided the patient care
before entry to the institution.486 The state is also authorize under I.C. §56-225 to record
a request for notice in the relevant county recorder’s office in order to alert the state of
any transfer or encumbrance on any property subject to recovery.487
Hardship Waiver: The recovery statute specifies three presumptive conditions,
proof of which would constitute the basis of an undue hardship.488 Waivers can be
granted if:
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13.

i.

The estate subject to recovery is income-producing property
that provides the primary source of support for other family
members;489 or

ii.

The estate is below a minimum value (as set periodically by
the department’s rules);490 or

iii.

Recovery causes the heirs to be eligible for public
assistance.491

Illinois (IL)

Governing Law: Illinois authorizes recovery by statute at 305 ILCS 515-13 and
under administrative rules contained in 89 Ill. Adm. Code §102.200 to §102.250.
Estate Scope: The scope of the estate is strictly limited to the patient’s probate
estate as defined under the Probate Act of 1975.492 However, as one of the few states
that properly complies with 42 U.S.C. §1396p(b)(4)(B), if a portion of the estate is
disregarded under the exclusion provided for by Illinois’ Long-Term Care Partnership
Program Act493 (see below), then the state adopts an expanded estate definition for
recovery of assets over and above the exclusions provided by the partnership program
policy.494 It is possible, in a limited way, for the state to treat transfers or conveyances of
property when using the expanded estate definition as fraudulent in order to pull them
back into the expanded estate.495 Any such claims asserted against non-probate assets
must be claimed by filing a lien (see below).496
Spousal Recovery: Illinois adopted a clear spousal-recovery statute which
provided that the cost of the care shall be a “claim against the person’s estate or a claim
against the estate of the person’s spouse.”497 However, this provision was challenged
and the Illinois Supreme Court ruled that the provision permitting the estate to recover
from the estate of the surviving spouse violates the supremacy clause of Article 6 of the
U.S. Constitution.498 In doing so, they did not find express recovery allowed against the
spouse’s estate in the Federal Social Security Act. Therefore, recovery against the
spouse’s estate in Illinois is deemed to be prohibited; and recovery is exclusively limited
to the estate of the patient. Medicaid regulations expressly state that no claim is
enforceable against any property, real or personal, of the deceased patient while there
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is a surviving spouse, a surviving child who is under 21, or a child over 21 who is blind
or permanently and totally disabled.499
Liens: The Department of Healthcare and Family Services is empowered to file a
TEFRA lien against the nursing home patient’s real property.500 Liens are to be filed on
all real property, including the homestead, of the patient who cannot reasonably be
expected to be discharged and return home.501 There is a rebuttable presumption that, if
the patient has resided for more than 120 days in one or more institutions, the patient is
considered permanently institutionalized.502
The department is required to provide the patient at least 10 days’ notice before it
files a lien based on a permanent institutionalization.503 The notice must inform the
patient of the right to contest such a determination by fair hearing.504 Any such lien
expires after five years, and the state is required to renew the lien if the state still
intends to pursue recovery against the asset via lien encumbrance.505
The state is prohibited from filing a lien on a home occupied by the patient’s
spouse; minor disabled or blind child; or sibling who has an equity interest and legally
resided in the home for one year immediately before the patient’s admission to the
medical institution.506 The lien can be enforced anytime there is a transfer of the
property, in the case of fraud, or at the time of the patient’s death.507 Foreclosure is
merely deferred if the property is occupied by the surviving spouse, a child under 21, or
a child over 21 who is blind or permanently and totally disabled.508
Recovery is also deferred if a sibling of the patient resided continuously in the
property for at least one full year immediately before the patient was admitted to the
institution or a child has resided continuously in the property for at least two full years
before the patient was admitted to the institution and also shows proof that care was
provided for at least two years before the admission that enabled the patient to live at
home rather than in an institution.509
The department must release the lien if it receives payment in full, the patient is
discharged and returns home, the lien was filed in error, or a bond is filed with surety or
sureties acceptable to the state (i.e., payment plan) that guarantees payment.510 The
state can also release a lien if it receives the value of the property to which the lien
499
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attaches, but its claim for any balance due on the lien is reserved against any of the
patient’s subsequently discovered assets or deferred if the patient has a dependent
spouse or minor children.511
Partnership Program: Illinois created a partnership program which is authorized
at 215 ICLS §132/1 to §132/99. The partnership program expressly comports to the
federal proscription of the treatment of assets for eligibility and estate recovery.512 If a
patient has a policy and receives asset disregard for eligibility purposes, the asset
disregard applies to the patient’s estate assets; but it triggers the use of the broader
definition of estate.
Hardship Waiver: Illinois provides heirs and beneficiaries an opportunity to
request a hardship waiver.513 The state’s rules only provide one presumptive hardship: if
the recovery would cause the heir or beneficiary to become or remain eligible for a
public benefit program such as SSI, TANF, or Food Stamps.514 The state is required to
provide a notice to heirs and beneficiaries delineating the opportunity, time frame, and
method to request a waiver based on undue hardship.515 As beneficial as using a
partnership program policy may seem in general, since the expanded estate is used for
recovery, it is far easier to starve the patient’s probate estate. With the Hines decision,
recovery stops at the patient’s estate; keeping it restricted to that is essential.
14.

Indiana (IN)

Governing Law: Indiana’s estate-recovery authority is found in Sections 8.5
(Liens) and 9 (Estate Claims) of Title 12 (Human Services) Article 15 (Medicaid) of the
Indiana Code.
Estate Scope: Indiana employs as near a “kitchen sink” view of an estate as
could be reasonably imagined from the federal options. In Indiana, the “estate” includes:
all real and personal property and other assets included within an individual’s probate
estate; any interest in real property owned by the patient at the time of death that was
conveyed to the patient’s survivor through joint tenancy with right of survivorship, if joint
tenancy was created after June 30, 2002; any real or personal property conveyed
through a non-probate transfer; and any sum due after June 30, 2005, to a person after
the death of a Medicaid recipient that is under the terms of an annuity contract
purchased after May 1, 2005, with the assets of the patient or the patient’s spouse.516
Non-probate transfers are defined as valid transfers, effective at death, by a
transferor whose last domicile was in Indiana and who immediately before death had
the power, acting alone, to prevent the transfer of the property by revocation or
511
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withdrawal and use of the property for the benefit of the transferor or apply the property
to discharge claims against the transferor’s probate estate.517 Any non-probate assets
determined to be exempt or transferred out of the patient’s probate estate before May 1,
2002, are not included.518 Additionally, the term non-probate transfer expressly does not
include property that transfers as tenants by the entireties or the death proceeds of a life
insurance policy.519 A claim for recovery cannot be enforced against any of the
following:
i.

Real estate while it is necessary for the support,
maintenance, or comfort of the surviving spouse, a
dependent child under 21, or a dependent who is in need of
support because of blindness or other disability;520

ii.

Personal property necessary for the support, maintenance,
or comfort of the people listed above; 521 or

iii.

Personal effects,
deceased.522

ornaments,

or

keepsakes

of

the

Spousal Recovery: Medicaid is fully recoverable from a patient’s surviving
spouse’s estate.523 If the patient’s surviving spouse remarries, any part of the surviving
spouse’s estate that is attributable to the new spouse is exempt from recovery.524 No
recovery can be claimed against the estate of the surviving spouse while the patient is
survived by a child under 21 or a child who is permanently and totally disabled under
SSI criteria.525
Priority of Claims: The state’s claim for reimbursement can only be paid
after the following expenses which take priority, consistent with the probate code:526
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i.

Funeral expenses for the patient and the patient’s spouse,
not to exceed $350 each;

ii.

Expenses of the last illness of the patient and the patient’s
spouse; and

iii.

Estate administration expenses, including attorneys’ fees
approved by the probate court.
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Liens: When it is determined that a patient cannot reasonably be expected to
return to the medical institution, a lien may be filed against the patient’s real property.527
The Medicaid agency is authorized to conduct a “lookback” of the patient’s property for
at least the preceding three years to find divested property interests to lien.528 If the
property to be liened is secured by a loan used to operate a farm, the Medicaid lien is
subordinate to any such farm loan, regardless of which is recorded first. 529
No lien can be obtained if any of the following persons are lawfully residing in the
home: the patient’s spouse; the patient’s child who is under 21 or disabled under SSI
rules; the patient’s sibling who has an ownership interest in the home and continuously
lived in the home for 12 months before the patient was admitted to the nursing home; or
the patient’s parent(s).530
Before a lien can be imposed, the state must give the patient written notice and
an opportunity to request a fair hearing.531 If no hearing is requested, the lien can be
filed at any time after 30 days has elapsed from the date notice is given to the patient.532
The lien may be foreclosed on during the patient’s lifetime if the property is sold or upon
the patient’s death; however, the lien automatically expires if the foreclosure action is
not commenced within two years after the patient’s death.533
No lien is enforceable if the recipient’s child is living in the home and the child
resided in the home for 24 months before the patient was admitted to the medical
institution, provided care that delayed such admission, and continues to reside in the
home since the patient’s admission.534 Additionally, no lien can be enforced if the
patient’s sibling is residing in the home, has an ownership interest in the home, and
continuously lived in the home for one full year before the patient’s admission to the
medical institution.535 The lien must be released if the patient is discharged and returns
home to live.536
Partnership Program: Indiana is one of the original four partnership states. The
partnership program is statutorily authorized by I.C. §27-8-12-7.1 and I.C. §12-15-39.6,
which authorizes the implementation of the program under the insurance code and
provides for asset disregard in Medicaid eligibility, respectively. Asset disregard is either
a dollar-for-dollar disregard based upon the benefits paid out by a qualified policy or a
total protection of assets if the policy has a maximum benefit of $140,000 with a 5%
annual compounded increase.537 However, asset disregard only makes reference to the
527
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assets an individual owns while still qualifying for Medicaid eligibility; there is no mention
in either the partnership program statute or the estate claim statute of any asset
disregard carried over to estate recovery.
Hardship Waiver: Indiana provides waivers of recovery in the case of undue
hardship consistent with the federal guidelines.538
15.

Iowa (IA)

Governing Law: Iowa’s estate recovery is governed by statute located at I.C.A.
§249A.5 and administrative codes─Iowa Admin. Code §441-11.1(217) and §441-75.4
(249A).
Estate Scope: Recovery, as discussed herein, is made from the patient’s estate
but deferred until the death of a spouse or child that qualifies for a waiver.539 The estate
to be recovered from includes any real property, personal property, or other assets in
which the patient, the surviving spouse, or child had any legal title or interest at the time
of the patient’s, spouse’s, or child’s death, to the extent of such interests, including but
not limited to interests in jointly held property, retained a life estates, and interests in
trusts.540
The estate recovery law has a long-arm provision that includes all of the
aforementioned assets in the probate estate of the decedent.541 Litigation which either
challenged or clarified attempted recovery against property in joint ownership as tenants
in common,542 recovery against a retained life estate in a family farm,543 and recovery
against the remainder of a discretionary testamentary trust,544 all have reached the Iowa
Supreme Court─each reaffirming the broad reach of the state’s ability to recover against
the expanded estate. Iowa specifically adopts the Minnesota rationale that the estaterecovery statute requires the patient’s interest in property owned by the surviving
spouse to be included in the patient’s estate for the purposes of Medicaid
reimbursement (see Spousal Recovery below).545
A litany of persons is required to notify the state within 10 days of the patient’s
death, including the personal representative of the patient.546 The Iowa statute
differentiates “personal representative” from “executor” by defining the personal
representative as the person who filed the Medicaid application or who managed the
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financial affairs of the patient.547 If a personal representative or an executor has not
properly dealt with the debts of the decedent as provided for under Iowa’s probate
code,548 he or she may be held personally liable for the debt to the state due under the
recovery statute to the extent of the property that was in his or her control which could
have been levied.549
Spousal Recovery: A temporary waiver of collection of recoverable debt is
automatic if it would reduce the amount of the estate to be received by the surviving
spouse, or child under 21, blind, or permanently and totally disabled at the time of the
patient’s death.550 Waiver can also be granted for undue hardship using the federal
criteria.551 If waiver is granted which defers collection to the extent the patient’s estate
was received by a spouse, child, or hardship waiver recipient, the amount waived shall
become a debt to each of their estates or due when hardship no longer exists for a
hardship waiver recipient.552
Liens: Iowa’s administrative code provides for medical-assistance liens in Iowa
Admin. Code §441-75.4 (249A) but expressly reserves their use and application to “all
monetary claims which the [Medicaid recipient] may have against third parties.”553 In
other words, Iowa only authorizes the use of liens for third-party subordination claims
and not to secure estate recovery claims.
Partnership Program: Iowa has a partnership program authorized by statute at
I.A.C. §5144.1 to §5144.9. The statute provides for asset disregard of “a one dollar
increase in the amount of assets an individual … may retain [for eligibility purposes] for
each $1 of benefit paid out .…”554 There is no provision for exclusion of assets from
estate recovery in either the partnership-program statute or the estate-recovery statute.
16.

Kansas (KS)

Governing Law: Kansas authorizes collection against the “medical-assistance
estate” in K.S.A. §39-709.
Estate Scope: The cost of care is a claim against the property or any interest
therein belonging to and a part of the estate of the deceased patient or, if there is no
such estate, the estate of the surviving spouse,555 as well as a claim against any
moneys of either spouse held in various financial accounts.556 Transfers of real or
personal property by patients without adequate consideration are voidable and may be
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set aside.557 The medical assistance estate includes all real and personal property and
other assets in which the deceased patient had any legal title or interest immediately
before death but only to the extent of that interest.558 This expanded estate includes
assets conveyed to a survivor, heir, or assign of the deceased patient through joint
tenancy, tenancy in common, survivorship, transfer-on-death deed, payable-on-death
contract, life estate, trust, annuities, or similar arrangement.559
Recovery can be waived if it is not cost effective to the state. Kansas’s rules
provide two conditions where it is not presumptively cost effective:
i.

The estate is less than the administrative costs of recovery
from the estate;560 or

ii.

The estate is $10,000 or less.561

Spousal Recovery: Recovery is delayed until after the death of the surviving
spouse, if any, and only until a time when the individual has no surviving child who is
under 21, blind or permanently and totally disabled.562 However, the statute expressly
allows recovery in the surviving spouse’s estate, limited to the expanded estate assets
that flowed into such an estate from the deceased patient and potentially any lifetime
transfers to the spouse without consideration.
Liens: Kansas authorizes the filing of liens against a patient’s real property only
after notice and an opportunity for a hearing had been given.563 The patient must be
determined to not reasonably be able to return home, which is automatically presumed
if the patient has been institutionalized for six months.564 The lien is subject to removal if
the patient returns home, but the patient must be in the home for at least 90 days in
order to be considered “returned.”565 The lien can only be enforced before the patient’s
death by a foreclosure action in state district court or after the patient’s death by action
in a probate court estate proceedings.566 The lien can only be enforced after the death
of the surviving spouse; when there is no child under 21 residing in the home; when
there is no adult child, natural or adopted, who is blind or disabled residing in the home;
or when no sibling of the patient is lawfully residing in the home, who resided there for
at least a year before the patient’s admission to the medical facility and has
continuously resided there since.567 The lien remains on the property even after the title
to the property transfers when recovery is forestalled unless: the lien is satisfied;
557
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another foreclosure action terminates the lien; the value of the property is consumed by
the lien, forcing the sale to satisfy the lien; or the patient returns home for 90 days or
more.568 Liens not revived or acted on within 10 years go dormant and cease to operate
as a lien on the property. 569
Partnership Program: Kansas authorizes a partnership program under the LongTerm Care Partnership Act, codified at K.S.A. §40-2132 to §40-2137. Both the
partnership act and the estate-recovery statute provide full exclusion of disregarded
assets from recovery.570
17.

Kentucky (KY)

Governing Law: Kentucky derives statutory authority for estate recovery from its
generic third-party liability statute at K.R.S. §205.520. The meat of Kentucky’s recovery
plan is found in its administrative code at 907 Ky. Admin. Regs. 1:585.
Estate Scope: Kentucky uses the expanded estate definition contained in the
federal law, virtually verbatim.571 The service provider providing the Medicaid patient’s
services is required to notify the state of the death of the patient within 10 days.572 The
department then prepares a notice of its intent to recover and serves it on the estate
representative.573 An estate representative is defined for these purposes as the courtappointed fiduciary or the fiduciary’s attorney, a family member of the patient, or any
other interested person who lets the state know that he or she is representing the
estate.574 The estate representative is responsible for notifying the individuals who are
affected by the proposed recovery.575 If no estate representative exists, the state must
notify heirs or family members directly.576 The notice provides the affected person with
the claim amount and the procedures for applying for an undue hardship waiver, as well
as appealing any denial of such application (see Hardship Waiver below).577
Spousal Recovery: The existence of a surviving spouse or child under 21 or blind
or disabled are a full bar to recovery from the estate.578
Partnership Program: Kentucky authorizes a partnership program under the
“Kentucky Long-Term Care Partnership Insurance Program” at K.R.S. §205.619. The
partnership program’s operation is spelled out in K.R.S. §304.14-640 to §304.14-644.
The estate recovery rules expressly prohibit recovery from any resources protected
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from consideration during the eligibility determination process based on payment issued
by a long-term care insurance policy.
Hardship Waiver: Kentucky allows for the waiver of recovery for undue hardship
but provides only one presumptive condition, the proof of which creates an automatic
waiver. Hardship exists if the asset subject to recovery is the sole income-producing
asset (i.e., family farm or business) conveyed to the patient’s surviving family
members.579 This does not apply if the asset is residential real property producing
income through a lease or rental agreement.580 The estate representative has 30 days
from receipt of notice of the state’s claim to file for an undue hardship exemption.581 The
state is precluded from granting an undue hardship if the person requesting it created
the hardship via estate-planning methods that include divestment.582 The state has 30
days from the receipt of a hardship waiver request to rule on it.583 If the state denies it,
the estate representative can request an administrative hearing to appeal the
decision.584
18.

Louisiana (LA)

Governing Law: The statutory authority for Louisiana’s estate-recovery program
is LSA-R.S. 46:153.4.
Estate Scope: Recovery is strictly limited to the succession estate of the
patient.585 Recovery is prohibited if it is not cost effective and the first $15,000 or onehalf of the median value of homesteads in the parish, whichever is greater, is fully
excluded from recovery.586 Louisiana also provides a generous offset to recovery.
Recovery can be reduced by any reasonable and necessary expense incurred by the
patient’s heirs after the patient’s admission to the long-term care facility in order to
maintain the patient’s homestead but only if that homestead is included in the patient’s
succession estate.587 For priority of the state’s recovery claim in the succession estate,
the claim is considered a privilege on the succession estate and has a priority
equivalent to the expenses of the last illness.588 Expenses of the last illness are
subservient to only those of the funeral and succession estate administration
expenses.589
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Spousal Recovery: Louisiana makes no provision for recovery from the
succession estate of the patient’s spouse and specifically adopts the federal standards
for when a succession estate cannot be collected against.590
Liens: Louisiana statute does not expressly authorize the use of liens against the
homestead to secure estate-recovery collection and does its level best to balance the
requirement to have an estate-recovery program with the state’s long tradition of
protecting citizens’ rights to home ownership and the state’s interest in assuring the
transfer of real property within family units.591
Hardship Waiver: Louisiana statutorily prohibits the Department of Health and
Hospitals from recovering in the case of undue hardship.592 A statutory presumption of
undue influence exists if an heir’s family income is 300% or less of the U.S. Department
of Health and Human Services’ Federal Poverty Level Guidelines as published annually
in the Federal Register.593
19.

Maine (ME)

Governing Law: Maine’s estate recovery is authorized by 22 M.R.S.A. §14.
Estate Scope: The Department of Human Services is mandated to recover
against the assets of the probate estate as well as any other real and personal property
and other assets the patient held title to at death, to the extent of the interest. This
includes assets conveyed to a survivor, heir, or assign of the patient through tenancy in
common, survivorship, life estate, living trust, joint tenancy in personal property, or other
arrangement but does not include joint tenancy in real property.594 The recovery of
MaineCare benefits from non-probate assets is authorized by filing a claim in any court
of competent jurisdiction.595
Spousal Recovery: A claim for recovery cannot be made against the estate
assets until such time as the patient has no surviving spouse and the recipient has no
surviving child under age 21 or who is blind or permanently and totally disabled as
defined by SSI rules.596 The Maine statute merely defers collection but does not bar it.
Heirs, assignees, or transferees of the patient who are considered collectible can enter
into a voluntary payment arrangement consisting of a payment plan, promissory note, or
other payment mechanism that would avoid the specific attachment of assets.597
Partnership Program: Maine established a partnership program at 22 M.R.S.A.
§3174-GG. MaineCare must disregard assets for eligibility purposes and estate
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recovery in an amount equal to the benefits paid by an approved long-term care
insurance policy.598
Hardship Waiver: If a patient did not have estate recovery asset disregard from
the partnership program policy, a claim for estate recovery can be waived for undue
hardship.599 A waiver may not be granted if either the patient or the waiver applicant
acted to lose, diminish, divest, encumber, or otherwise transfer any value of title to an
asset for the purpose of preventing recovery under this section.600
20.

Maryland (MD)

Governing Law: Maryland’s estate-recovery program is authorized by a twosentence statute authorizing the Department of Health and Mental Hygiene to make a
claim against the estate of a deceased assistance recipient for medical assistance
payments found at MD HEALTH GEN §15-121. The bulk of Maryland’s estate recovery
is found in the Code of Maryland Regulations at COMAR 10.09.24.15.
Estate Scope: The definition of “estate” in Maryland is all real and personal
property and other assets included within the patient’s estate, as defined for purposes of
Maryland probate law.601 A claim by the Department of Health and Mental Hygiene
against the estate of a deceased Maryland Medical Assistance Program recipient is
barred if not brought in a timely manner.602 The state must file its claim within six months
of the publication of the notice of first appointment of the personal representative or
within two months after the personal representative mails or delivers a notice to the
state advising them that their claim is barred unless presented within the two-month
time frame.603
Spousal Recovery: Maryland makes no provision for recovery against a surviving
spouse’s estate. Recovery against the patient’s estate is allowed only after the death of
the patient’s surviving spouse or when the patient has no surviving minor child or
surviving child who is blind or disabled.604
Liens: Liens are authorized against the real property of the patient before the
patient’s death provided that the Department of Health and Mental Hygiene has
determined the patient has no reasonable expectation of discharge and has provided
both notice and opportunity for a hearing to the patient to challenge such a
determination.605 No lien can be placed on the home if any of the following are lawfully
residing in the home: the patient’s spouse; the patient’s child under 21; the patient’s
child who is blind or disabled; or the patient’s sibling who has an equity interest in the
598
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home (provided that such equity interest was not divested for the result of a transfer of
the property for less than fair-market value within two years prior to
institutionalization)606 who was residing in the home for a period of at least one year
prior to the patient’s admission to the long-term care facility.607 The lien must be
dissolved if the patient is discharged from the long-term care facility and returns
home.608 Maryland must delay collection against any liened property until there is no
sibling residing in the home who resided there for a full year before the patient’s
admission to a long-term care facility and who lawfully resided there on a continuous
basis since admission. Collection must also be delayed if there is a child lawfully
residing in the home who resided there for two years prior to the patient’s
institutionalization, who continues to reside there since such institutionalization, and
who provided care that permitted the patient to stay in the home rather than be admitted
to the facility.609
Partnership Program: Maryland’s partnership program is found at MD Code,
Health-General, §15-401 to §15-407. The partnership program only provides asset
disregard equal to the amount of benefits paid when determining eligibility for medical
assistance.610 Neither the partnership-program statute nor the estate-recovery program
statute and rules make any reference nor proviso for the protection of partnership policy
excluded assets from estate recovery. Because the definition of estate is so narrow,
Maryland appears to have consciously decided to give patients the best of both worlds:
asset disregard during eligibility and estate recovery limited to the probate estate, which
is by far the easiest form of recovery to plan for and work around.
Hardship Waiver: If the state determines a hardship exists, it may not seek
recovery.611 Maryland’s recovery rules provide for one presumptive definition of
“substantial hardship.” Hardship exists if the state’s claim would result in the sale or
transfer of real property owned by the decedent and the sale or transfer would result in
the removal from the property a dependent (i.e., child; grandchild; great-grandchild;
sibling, including half or step; parent; or ancestor of the decedent)612 who resided in the
property on the date of the patient’s death, resided there for two continuous years
before the patient’s death, and cannot provide an alternative residence.613
21.

Massachusetts (MA)

Governing Law: Massachusetts directs estate recovery under M.G.L.A. 118E §31
to §34. Massachusetts’ estate-succession law reflexively refers to M.G.L.A. 118E §32 to
govern the notice and claim procedures of any estate-recovery claims.614
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Estate Scope: Recovery is limited to the probate estate of the patient.615
Spousal Recovery: Recovery can only be made after the death of the surviving
spouse, if any, and only at a time when he or she has no surviving child under 21 or
blind or permanently and totally disabled.616
Liens: The Division of Medical Assistance is authorized to file liens against the
patient’s property and collect against it during the patient’s lifetime if the property is sold.
Repayment cannot be required by the lien if the following are lawfully residing in the
property:
i.

A sibling who resided in the property for one full year before
the patient was institutionalized; or

ii.

A child who resided in the property for two years before the
patient was institutionalized, provided the patient care to
delay institutionalization for those two years, and resided in
the
property
continuously
during
the
parent’s
617
institutionalization.

Hardship Waiver: The Division of Medical Assistance is authorized to grant
waivers of recovery for undue hardship.618
22.

Michigan (MI)

Governing Law: Michigan’s estate-recovery program, the last in the nation to be
implemented, is contained in M.C.L.A. §400.112g to §400.112k.
Estate Scope: Michigan’s reluctance in enacting estate recovery translated into a
relatively generous statute. The estate-recovery claims are limited to the probate
estate.619 The statute provides two exemptions to recovery in addition to a hardship
waiver discussed below: the equity in a patient’s homestead equal to or less than half of
the average price of the home in the county where the homestead is located and any
portion of the estate that is the primary income-producing asset of survivors, including a
family farm or business.620
Spousal Recovery: Michigan’s law appears to provide some leeway for the
Department of Social Services to pursue claims against the surviving spouse621 and to
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track assets of the patient available for recovery.622 However, the statute explicitly bars
recovery of assets from the home of a patient if any of the following are lawfully residing
in the home:
i.

Patient’s spouse;

ii.

Patient’s child under 21 or child who is blind or permanently
and totally disabled under SSI rules;

iii.

Patient’s caretaker relative (i.e., any relation by blood,
marriage, or adoption within the fifth degree of kinship to the
patient) who resided in the home for two years before the
patient’s admission to the medical institution and who
establishes that he or she provided care that permitted the
patient to reside in the home rather than in the institution; or

iv.

Patient’s sibling who has an equity interest in the patient’s
home and who resided in the home for one year before the
patient’s admission to the medical facility.623

Liens: Michigan’s estate-recovery statute expressly prohibits the recording of a
lien on property.624
Partnership Program: Michigan’s statute authorizes a partnership program at
M.C.L.A. §400.112c. Michigan provides a dollar-for-dollar asset disregard for any
benefits paid out by a qualifying long-term care insurance policy.625 After diminishment
of assets below the anticipated remaining benefits of a qualified policy, the assets of a
patient’s corresponding policy’s payout cannot be taken into account for Medicaid
eligibility or any subsequent recovery.626
Hardship Waiver: Hardship waivers are available by application.627 The
exclusions described above are available through hardship waiver.628 However, no
hardship shall be deemed to exist if the hardship resulted from estate-planning methods
under which assets were diverted in order to avoid estate recovery.629
23.

Minnesota (MN)

Governing Law: Minnesota’s estate recovery is extensively outlined in M.S.A.
§256B.15.
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Estate Scope: Minnesota uses a broad definition of “estate.” The estate includes:
i.

The patient’s probate estate;

ii.

All of the patient’s interests or proceeds of those interests in
the real property owned by the patient as a life tenant or as a
joint tenant with a right of survivorship at the time of the
patient’s death;

iii.

All of the patient’s interests or proceeds of those interests in
securities the patient owned in beneficiary form at the time of
the patient’s death, to the extent the interests or proceeds of
those interests become part of the probate estate;

iv.

All the patient’s interest in joint accounts, multiple-party
accounts, and pay-on-death accounts, brokerage accounts,
investment accounts, or the proceeds of any of those
accounts, held at the time of the patient’s death, the extent
the interests become part of the patient’s probate estate; and

v.

Assets conveyed to a survivor, heir, or assign of the patient
through survivorship, living trust, or other arrangement.630

The statute expressly recognizes that the continuation of a patient’s life estate or
joint tenancy interest for the purpose of recovery modifies common law principles which
hold that such interests usually terminate on the death of the holder.631 The patient’s life
estate and joint tenancy interests continue after death and are not merged into the
remainder interest or the interest of the joint tenants.632 However, the patient’s interests
in real property do not continue if the property is the patient’s homestead and is jointly
owned with the patient’s spouse as joint tenant with right of survivorship.633 The
Medicaid recovery statute goes so far as to modify probate law indirectly by providing
that the interest or proceeds of interest the patient owned as a life tenant or joint tenant,
which typically merge by their nature and avoid probate, are now subject to probate
estate administration and, therefore, available for recovery.634
Spousal Recovery: Minnesota’s statute expressly provides for recovery from the
estate of the surviving spouse.635 When this provision was challenged, the Supreme
Court of Minnesota held that federal law allowed for the recovery from the estate of the
surviving spouse but that such recovery was restricted to assets that the deceased
Medicaid recipient had an interest to at the time of death.636 The Barg case is instructive
630
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since the surviving spouse had all assets transferred into his name before the death of
his Medicaid-recipient wife. Such transfers are allowed because of the exemption for
divestment penalty when assets are transferred between spouses.
Because the wife had no interest in the assets at the time of her death, there was
no recovery allowed against those assets in the surviving spouse’s estate. Recovery is
delayed by statute until after the decedent’s spouse dies, if any, and only when the
deceased patient has no surviving children under 21 or blind or permanently and totally
disabled under the SSI rules.637 If recovery is delayed, the state can attach a lien on
assets in the patient’s estate that will follow those assets until such time as the asset
can be recovered against.638 Such liens are similar to but distinctly different from the
lifetime TEFRA liens as discussed below.
Liens: Minnesota provides for the Department of Human Services to pursue
recovery in the estate of the patient or the patient’s spouse; and when recovery is
delayed, the state is allowed to establish a lien on assets that can eventually be
recovered against.639 However, during the patient’s lifetime if the patient is
institutionalized for six months or more, there is a presumption that the patient is
unlikely to be discharged if also certified by the patient’s treating physician.640 When that
condition precedent is established, the state can provide notice of a potential claim.641
The notice does not take effect until the patient dies.642 The notice must be recorded in
each county where the patient has real property643 and, once it becomes effective,
serves as a notice to anyone subject to take an ownership interest in the property of the
state’s claim.644 The notice constitutes a TEFRA lien in favor of the state for 20 years
from the date of filing the notice or the date of the patient’s death, whichever is later.645
Partnership Program: Minnesota authorizes a partnership program at M.S.A.
§256B.0571. The partnership program allows the patient to designate assets when
applying for Medicaid coverage in an amount up to the dollar amount of benefits used
under the partnership policy that will be protected from recovery and lien.646
Hardship Waiver: Any person entitled to notice of a claim by the state can apply
for a waiver of a claim based upon undue hardship.647 If the deceased patient divested
or directed assets to avoid estate recovery, undue hardship cannot be established.648 If
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the state agency denies the appeal, the person whose claim was denied can appeal the
negative decision to the department’s commissioner.649
24.

Mississippi (MS)

Governing Law: Mississippi’s Medicaid department is authorized to file claims
from the estate of the deceased Medicaid recipient under MS ST §43-13-317.
Estate Scope: Mississippi allows recovery only against the estate, which is the
probate estate delineated in MS ST §91 (i.e., Mississippi’s trust and estate code). The
state is considered a creditor of the estate.650
Spousal Recovery: If the patient is survived by a spouse or any dependent who
is under 21 or blind or disabled, there is a full bar to recovery against the estate of the
patient.651
Hardship Waiver: The Mississippi statute incorporates by reference the standard
for undue hardship promulgated by federal law and regulation as the state’s applicable
standards for undue hardship.652
25.

Missouri (MO)

Governing Law: Missouri’s estate-recovery statute is found in V.A.M.S. §473.398
and V.A.M.S. §473. 399.
Estate Scope: The estate-recovery statute considers the money expended on
behalf of the patient to be a debt of the patient’s at death which is recoverable from the
patient’s probate estate.653 However, when a probate estate is insufficient to pay the
decedent’s bills and despite the fact that Missouri did not adopt the expanded definition
of estate, Missouri probate law allows for assets received by recipients of non-probate
transfers to become assets of the probate estate in order to satisfy creditors.654 The
probate code gives creditors standing to petition for an accounting to discover nonprobate transfers that can be used to satisfy debts.655 Numerous Missouri appellate
courts have upheld the state’s standing to use the accounting procedure as a way to
reach non-probate assets to satisfy estate recovery debt.656
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Spousal Recovery: Under Missouri statute, providing assistance to the patient
creates an obligation which may be recovered by filing a claim in the probate division of
the circuit court against the decedent estate of the spouse of the decedent patient upon
such spouse’s death for the full amount of assistance paid on behalf of the recipient
during the marriage of the recipient and the spouse, provided, however, that the liability
to the surviving spouse’s estate cannot exceed the value of the combined resources of
the recipient and the spouse of the Medicaid recipient on the date of the Medicaid
recipient’s death.657
As a general rule, the courts have interpreted Missouri’s estate-recovery
statute658 as granting broad authority to recover from estates of surviving spouses those
assets which flowed into those estates from their deceased Medicaid recipient
spouses.659 However, there is a bit of a split since the western district ruled that such
would only apply if the state were to adopt an expanded estate definition to include
automatic non-probate transfers of real property by survivorship, which it did not.660
Because Missouri’s probate code does not include property owned between spouses as
tenants by the entirety, each spouse owns the entire property with an undivided
interest.661 Property held in such a fashion is not considered part of the patient’s estate
and, therefore, is not recoverable in the estate of the surviving spouse.662 Nor, by the
way, can the non-probate transfer part of the probate code (V.A.M.S. §461.300) be
used to pull property held in tenancy by the entirety into the deceased patient’s estate
for the purposes of estate recovery.663
Partnership Program: Missouri’s partnership program is authorized by the
Missouri Long-Term Care Partnership Program Act, codified at V.A.M.S. §208.690 to
§208.698. Upon payment of benefits under a partnership policy, certain assets are
required to be disregarded from any patient seeking assistance from MO HealthNet
from both eligibility and subsequent recovery by the state.664
26.

Montana (MT)

Governing Law: Montana’s Department of Public Health and Human Services is
authorized to conduct recovery of Medicaid benefits after a patient’s death under MCA
53-6-167 and Mont. Admin. R. 37.82.431. Additionally, Montana’s lien statutes are
found at MCA 53-6-171 through 53-6-189.
Estate Scope: The state must execute and present a claim against the patient’s
estate within the time specified in the published notice to creditors in the estate
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proceedings.665 The state may also execute and present a claim against a person who
has received property of the patient by distribution or survival.666 The amount recovered
from such a person must be reduced by the value of any property transferred to the
person by the patient for less than fair-market value for which a period of ineligibility
(i.e., divestment-penalty period) was imposed against the patient.667
Spousal Recovery: The state is prohibited from recovering while there is a
surviving spouse or surviving child under 21, blind, or permanently and totally
disabled.668 Once there is no such survivor, the state is no longer prohibited from
pursuing its claim but is only authorized to pursue the claim against the estate of the
deceased patient.669
Partnership Program: Montana’s partnership program is codified at MCA 53-6801 to MCA 53-6-805. Montana’s program provides a dollar-for-dollar asset disregard
from eligibility and recovery, including exemption of assets from recovery liens.
Liens: Montana’s extensive lien program is found at MCA 53-6-171 through MCA
53-6-189. Before imposing a lien, the state must give the patient 30 days’ written notice
of its determination that the patient is permanently institutionalized.670 The patient is
considered permanently institutionalized if the patient cannot reasonably be expected to
be discharged from the facility to return home.671 A rebuttable presumption arises that
the patient is permanently institutionalized if the patient has been institutionalized for six
months or longer without a discharge plan.672 No lien can be imposed by the state when
there are any of the following living in the patient’s home: patient’s spouse; patient’s
child under 21, blind, or permanently and totally disabled; or patient’s sibling who was
residing in the house for a period of 18 months prior to the patient’s
institutionalization.673
A Medicaid lien has the same effect as a standard judgment lien and must be
renewed every six years.674 The lien may be enforced upon the death of the patient or
during the patient’s lifetime upon the sale, transfer, or exchange of the property by filing
a writ of execution with the district court clerk in the county where the property is
located.675 The state may not recover on a lien while there is a surviving spouse; a
surviving child under 21, blind or permanently and totally disabled; or a sibling living in
the property who lived in the home for 18 months before the patient’s institutionalization
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and has continuously resided there since.676 When the presence of such an individual
precludes recovery, it is merely delayed until the condition precluding recovery no
longer exists or the property is sold, transferred, or exchanged.677 If the surviving
spouse sells, transfers, or exchanges a home, the surviving spouse is entitled to a
limited exemption from the recovery against the lien.678 The exemption is equal to the
lesser of either the fair-market value interest in the home the surviving spouse received
from the deceased patient by distribution or survival or $100,000 less than the total fairmarket value of the entire surviving spouse’s other assets.679 Anyone with an interest in
the property subject to lien by the state can apply for a hardship waiver.680 If the state
denies a request for a hardship waiver, the person seeking such a waiver can assert a
claim of entitlement for such a waiver in an action to challenge the writ.681 Actions to
challenge the writ may be filed in the district court where the property is located within
60 days of service or publication of the notice of the writ.682
Hardship Waiver: After the state presents its claim, the personal representative of
the estate or another affected person can file an application for undue hardship on the
form provided by the department.683 The applicant must submit the form to the
Department of Human Services, Quality Assurance Division, Third Party Liability, 2401
Colonial Drive, P.O. Box 202953, Helena, MT 5962O-2953.684 There is a presumption of
undue hardship if the estate assets or property received by survival or distribution is part
of a business, including a working farm or ranch that the applicant was dependent on for
his or her livelihood during the patient’s lifetime, if recovery would deprive the applicant
of his or her sole means of livelihood, and if the applicant has no other means of
satisfying the department’s claim.685 Additionally, undue hardship is presumed if the
applicant is over 65, blind, or a disabled relative of the patient who had been living for at
least one full year in the patient’s house before the patient’s death, continues to live
there since, and would have difficulty in securing alternate living arrangements and
financing on the property to satisfy the claim.686
27.

Nebraska (NE)

Governing Law: Nebraska’s estate-recovery statute can be found at Neb. Rev.
St. §68-919.
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Estate Scope: The patient becomes indebted to the state for the cost of care
while on Medicaid,687 but the claim is held in abeyance until after the death of the
patient.688 At that time, Nebraska’s Department of Health and Human Services must file
a claim in the decedent’s estate to recover the debt. The personal representative of the
patient’s estate is required to give the state written notice identical to that which the
personal representative must publish in the local newspaper which gives all creditors
two months after the date of publication of the first notice in the newspaper to present
their claims or be forever barred.689 The state’s claim is given priority under Nebraska’s
Decedent’s Estates Statute after the cost of estate administration, reasonable funeral
expenses, and debts and taxes with preference under federal law.690 The state’s claim
has equal priority with the patient’s last medical and hospital expenses.691
Spousal Recovery: The recovery statute expressly defers recovery until after the
death of the surviving spouse, if any, and only when the patient is not survived by a
child who either is under 21 or is blind or totally disabled per SSI criteria.692 Nebraska’s
rules are not so specific as to mandate recovery against a surviving spouse’s estate but
are broad enough to mirror other states that have interpreted such deferral as license to
continue pursuing assets beyond the patient’s estate; however, the CSRA language of
the eligibility portion of Nebraska’s Medicaid Assistance Act expressly prohibits recovery
against any assets designated as protected under the CSRA for the Community
Spouse.693
Liens: Nebraska does not employ TEFRA liens against the patient’s home or
other property in order to secure recovery.
Partnership Program: Nebraska’s partnership program is authorized by statute at
Neb. Rev. St. §68-1095.01, which authorizes its administration by the Nebraska
Department of Health and Human Services.
Hardship Waiver: Nebraska authorizes the Department of Health and Human
Services to waive or compromise its claim if it determines doing so would be in the best
interest of the state or if recovery would result in an undue hardship.694
28.

Nevada (NV)

Governing Law: Nevada’s estate-recovery statute is N.R.S. 422.29302.
Estate Scope: Estate recovery is limited to the estate in any probate
proceedings.695 However, if a transfer of real or personal property is made by a
687
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Medicaid recipient for less than fair-market value, the state can use the fraudulent
conveyance statute in N.R.S. Chapter 112 to recoup such assets for purpose of
recovery.696
Spousal Recovery: Recovery is delayed if there is a surviving spouse, or a child
under 21, blind or disabled.697 The government’s interest in collecting the cost of
Medicaid services provided to a patient survives and continues with any recipient’s
property even though the state is estopped from executing its interest until the surviving
spouse’s death.698 Beyond that, the state is fully authorized to recover from the
undivided estate of the patient and any recipient of money or property from the
undivided estate of the patient.
Liens: Nevada authorizes the use of liens on property either before or after the
death of the patient.699 After death, the lien can be placed on the individual estate of the
deceased patient.700 However, the Nevada Supreme Court has found that post-death
liens, while permissible during a surviving spouse’s or qualified dependent’s lifetime to
ensure adequate protection of the government’s legitimate claim and protect against
fraudulent transfers, the use of a lien is not an absolute right.701 Liens must provide
adequate leeway for the qualified dependent owner to conduct a bona fide transaction
with a property, such as selling it, refinancing it, or obtaining a reverse mortgage.702
Also, the lien must clearly delineate a claim solely for whatever interest the deceased
Medicaid recipient had in the property prior to death and not to the entire property if
someone else shares an interest with the Medicaid recipient.703
29.

New Hampshire (NH)

Governing Law: New Hampshire’s principal estate-recovery statute is NH ST
§167:14-9. Lien language is spread over non-successive statutes: NH ST §167:14
(Authorization); NH ST 167:16 (Enforcement); and NH ST §167:16-9a (Limitations).
Estate Scope: For the purposes of recovering the costs of medical assistance
provided to the deceased patient, New Hampshire includes in the patient’s estate all
property, real or personal, which at the time of the patient’s death was held by the
patient in joint tenancy with the rights of survivorship or life estate for any such title or
interest established on or after July 1, 2005.704 Recovery is limited to the value of the
695
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patient’s ownership interest and does not extend to any interest in property for which the
non-patient owner paid fair-market value for at the time the ownership interest was
acquired.705 Additionally, New Hampshire’s statute makes a clear and broad-sweeping
provision for the recovery of assets in a revocable living trust.706 Specifically, all
property, real or personal, in a revocable living trust is subject to recovery by the state
for medical assistance provided to the grantor of the trust; and the state is authorized to
make a claim against the trust assets by providing notice to the trustee of the amount
owed to the state.707 New Hampshire probate law provides generally for a one-year
statute of limitations708 on claims, with the possibility of an extension of time.709 In
estates where the state has a claim but cannot recover due to the existence of a
qualified survivor, the state probate code allows contingency claims to be filed in the
decedent’s estate and the assets to remain available to the estate administrator unless
the recipient of estate assets agrees to give bond for the amount owed.710
Spousal Recovery: Recovery is prohibited when there is a surviving spouse,
minor, or disabled child.711 However, the New Hampshire Attorney General issued an
opinion that held that the legislature intended that the state recover for assistance
granted for medical aid after the death of the patient and after the death of the patient’s
surviving spouse.712 When a patient dies leaving a surviving spouse and the Division of
Welfare of the Department of Health and Welfare cannot present to have its claim paid
within one year after the appointment of an estate administrator because of the
existence of a surviving spouse, the state is required to file a contingency claim under
the probate code713 to establish and protect the state’s interests in recovery after the
surviving spouse passes and there is no minor, blind, or disabled child in the line of
succession.714
Liens: The real property of the patient can be attached by lien for recovery of
medical-assistance payments, subject to certain restrictions.715 Lifetime liens are only
allowed to be filed against the patient’s property when it is determined, after notice and
an opportunity for a hearing, that the patient cannot be expected to be discharged and
return home.716 No lien can be imposed on the patient’s home if the patient’s spouse,
child under 21, blind, or permanently and totally disabled under SSI rules, or sibling with
an equity interest who resided in the home for at least a year before the patient was
admitted to the medical institution are currently residing in the home.717 Any such lien is
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considered dissolved if the patient returns home.718 Additionally, there can be no
recovery of a home with a lien against it when there is a sibling of the patient who lived
in the home for a year before the patient’s admission to the medical institution and who
has lived there continuously since admission or there is a child who has resided in the
home for two years prior to the parent’s admission, provided care that delayed
admission, and has continued to live in the home since the parent’s admission.719
Hardship Waiver: The state must provide notice to anyone taking property that is
subject to a recovery claim of the amount of the claim.720 The notice, in addition to
listing the members of the patient’s family that would forestall recovery, must provide
the persons receiving notice of their right to request a waiver for undue hardship and the
procedure for doing so.721 Anyone receiving such a notice has 30 days from receipt of
the notice to acknowledge the notice and declare exemption or request a hardship
waiver; otherwise the debt must be either settled and, if it is not, the state can pursue
recovery in probate or superior court, as the case may be, to enforce the recovery.722
30.

New Jersey (NJ)

Governing Law: New Jersey’s estate recovery is found in the collection of
statutes starting at N.J.S.A. 30:4D-7.1 through N.J.S.A. 30:4D-7.8 and New Jersey’s
Administrative Code at 10:49-14.1.
Estate Scope: New Jersey defines “estate” as all real and personal property and
other assets included in the patient’s estate under probate,723 as well as other real and
personal property and other assets that the patient had any legal title to or interest in at
the time of death, to the extent of that interest, including assets conveyed to a survivor,
heir or assign of the patient through joint tenancy, tenancy in common, survivorship, life
estate, living trust, or other arrangement.724 The administrative code, however, tailors
such a broad definition by delineating several exceptions.725 Estates shall not include:
i.

A life estate in which the beneficiary held an interest during
his or her lifetime but which expired upon the Medicaid
beneficiary’s death;

ii.

A living trust established by a third party for the benefit of the
now-deceased patient, provided that it was a discretionary
trust that Medicaid could not compel distributions from and
the trust contained no assets that the patient had any
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interest in within five years of applying for Medicaid or five
years before death; or
iii.

A testamentary trust established by a third party, including
the spouse of the patient for the benefit of the patient,
provided that the trust is a discretionary trust and the trust
contains no assets that the patient held any interest in within
either five years of applying for Medicaid or five years before
death.726 Assets of the Community Spouse, other than those
forming the CSRA, are considered assets of the patient if
any interest was acquired from the patient within the fiveyear window preceding application and/or preceding
death.727

The administrative code further clarifies that the term “life estate” in the estate
definition means a life estate created on the death of the patient and the term “other
arrangement” includes, without limitation, trusts or annuities in which the beneficiary had
an interest to at the time of death, including ones established by third parties, subject to
the exclusions discussed above.728
Spousal Recovery: No encumbrance or recovery shall be imposed against or
sought from the estate of the deceased Medicaid recipient if there is a surviving spouse,
or a child under 21, blind or permanently and totally disabled.729 For estate property that
any family member of a deceased patient resided in that was also the patient’s primary
residence and remains the family member’s primary residence, the state can record a
lien against the property but not enforce the lien until the property is sold or the resident
family member dies or vacates the property.730 For all estate recoveries, no lien of any
kind and no right of recovery can either exist or be pursued until the absence of any
surviving spouse or any minor, blind, or permanently and totally disabled children.731
Liens: New Jersey authorizes the use of liens to be filed against the estate of a
deceased Medicaid recipient.732 Because of the expansive estate definition, the statute
provides for the state to file liens against property owned by third parties that may be
subject to a claim because of the patient’s ownership interest at death.733 Liens against
the estate are considered preferred claims under and N.J.A.C. 3B:22-2.734 Unlike the
traditional lifetime TEFRA lien which can be put on a Medicaid recipient’s property while
he or she is alive, provided there is a determination that the patient will not return home,
New Jersey does not authorize or make any provisions for such a lien. The liens in New
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Jersey are not a viable tool until the death of the patient and only then are ostensibly
used to secure recovery against non-probate assets or to solidify a claim in probate
where assets are temporarily exempt from recovery because of one of the exemptions
provided by law.735
When the lien is filed, it must specifically describe the extent of the deceased
patient’s interest that the lien attaches to, if it is known by the state when the lien is
filed.736 The rules presume that, if ownership was tenants in common, then the
decedent owned fifty percent; but if the property is held as tenancy by the entirety or
joint tenancy with right of survivorship, the lien covers a hundred percent of the
property.737
Partnership Program: New Jersey expressly recognizes that, when a Medicaid
recipient has been afforded asset protection under a partnership policy, the state is
prohibited from subsequently recovering from the estate an amount up to the value of
the assets disregarded at the time of the eligibility determination.738
Hardship Waiver: For a waiver of recovery based on undue hardship, hardship
can only be demonstrated in New Jersey if the estate subject to recovery is or would
become the sole income-producing asset of the survivors, and pursuit of recovery is
likely to result in one or more of the survivors becoming eligible for public assistance.739
There is a rebuttable presumption that no undue hardship exists if the hardship resulted
from estate-planning methods under which assets were divested in order to avoid estate
recovery.740 Once the state makes its claim, anyone seeking a waiver has 20 days to
file a request.741 Once the timely request is received by the state, the state has 45 days
to grant or deny the request.742 If the request is denied, a written request for hearing
must be submitted by the person seeking the waiver within 20 days of receiving the
denial.743
31.

New Mexico (NM)

Governing Law: New Mexico’s estate recovery is authorized by the Medicaid
Estate Recovery Act codified at N.M.S.A. §27-2A-2 to §27-2A-9.
Estate Scope: New Mexico’s version of “estate” is limited to the real and personal
property and other assets of the patient which are subject to probate or administration
pursuant to the provisions of the New Mexico’s Uniform Probate Code.744
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Spousal Recovery: Any recovery from an estate in New Mexico can only be
made after the death of the patient’s spouse, if any, and only at a time when the
deceased patient has no surviving child who is under 21, blind, or disabled per SSI
rules.745
Hardship Waiver: When the Human Services Department decides to recover
from an estate, it is required to give notice of its intent to the personal representative or
successor in interest of the estate of the deceased patient.746 The department can
compromise, settle, or waive recovery when it deems doing so in the state’s best
interest.747 The department must waive recovery if recovery would work an undue
hardship.748 Recovery is presumptively waived for hardship on the showing that an
asset subject to recovery is a sole income-producing asset or a homestead of modest
value.749
32.

New York (NY)

Governing Law: New York’s estate-recovery program is authorized under NY
SOC SERV §369.
Estate Scope: New York defines the term “estate” as meaning all real and
personal property and other assets included within the patient’s estate and passing
under the terms of a valid will or by intestacy.750 Notwithstanding such narrow definition
of “estate,” New York’s statute also explicitly directs recovery from either a trustee, trust
creator, or trust creator’s spouse any beneficial interest of either the trust creator or trust
creator’s spouse in any trust, with the exception of a testamentary trust, for the costs of
medical assistance furnished to, or on behalf of, the trust creator or the trust creator’s
spouse.751 The “beneficial interest” is defined broadly to include the income or principal
to which the trust creator or trust creator’s spouse is automatically entitled to under the
terms of the trust by right or by discretion of the trustee, assuming the full exercise of
discretion for the distribution of the maximum amount to either the trust creator or the
trust creator’s spouse.752
Additionally, there is judicial support for the proposition in New York that the state
can proceed in an action under its Debtor and Creditor Law to set aside certain
fraudulent transfers of real and personal property and compel such property to be
returned to the estate of the recipient of Medicaid to constitute estate assets against
which a future claim could be asserted for recovery.753
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Liens: Lifetime liens are allowed with respect to any real property of the patient
who is not reasonably expected to be discharged from the medical institution and return
home.754 No lien can be imposed upon the home if any of the following are lawfully
residing in the home: the patient’s spouse; the patient’s child who is under 21, blind, or
permanently and totally disabled; or the patient’s sibling with an equity interest of the
home who resided in the home for one year prior to the patient’s institutionalization.755
Recovery is only allowed upon the sale of the property or from the estate of the
patient.756 Recovery of liened assets and estates is only allowed after there is no
surviving spouse, if any, and at a time when the patient has no surviving child under 21,
blind, or permanently and totally disabled.757 Additionally, in the case of a lien on the
patient’s home, recovery is delayed until there is no sibling of the individual who lived in
the home for a year before the patient’s admission, who has continuously lived in the
home henceforth, and is residing in the home, or a child of the patient who lived in the
home for two years immediately prior to the patient’s institutionalization, who provided
care to the patient that delayed such institutionalization, and is also residing in the
home.758
Spousal Recovery: Recovery is merely delayed until the death of the surviving
spouse and so long as there is no child under 21, blind, or permanently disabled.759 The
New York Court of Appeals has held that, although the federal law did not expressly
provide for recovery of Medicaid payments from the “secondarily dying spouse’s estate,”
the 1993 changes gave the power to the states to recover against the spouse’s estate
for certain categories of assets.760 The surviving spouse’s estate is only liable for
recovery against the patient’s assets that were conveyed to the surviving spouse
through joint tenancy and other specified forms of survivorship.761 The principle that the
DSS is entitled to reimbursement of the Medicaid benefits from the surviving spouse’s
estate has been reaffirmed numerous times.762 Note that the trust inclusion language in
the estate scope discussed above is so exceedingly broad as to cover any interest by
either a patient or a patient’s spouse, which necessitates that New York planners be
highly mindful of such exposure before using any trusts.763 New York has also taken the
position that the existence of any qualified persons for which delay of recovery is
mandated (i.e., spouse, minor child, blind child, or disabled child) also prohibits the state
from attempting to recover assets paid to someone else not in that category.764
754

NY SOC SERV §369(2)(a)(ii).
Ibid.
756
NY SOC SERV §369(2)(b)(i).
757
NY SOC SERV §369(2)(b)(ii).
758
NY SOC SERV §369(2)(b)(iii).
759
NY SOC SERV §369(2)(b)(ii).
760
In re Estate of Craig, 82 N.Y.2d 388, 604 N.Y.S.2d 908, 624 N.E.2d 1003, 1006
755

(1993).

761
762

11582.

763
764

Ibid.
In re Estate of Klink, 278 A.D.2d 883, 718 N.Y.S.2d 758, 759, 2000 N.Y. Slip Op.
NY SOC SERV §369(3).
Matter of Estate of Andrews (3 Dept. 1996), 234 A.D.2d 692, 650 N.Y.S.2d 470.

395

The Medicaid Planning Guidebook (Copyright 2011)
______________________________________________________________________________
Partnership Program: New York, of course, has one of the four original
partnership programs. The program is found at NY SOC SERV §367-f. The partnership
program expressly provides for a disregard of assets for recovery through estates or
liens on the home, equal to the resources exempted under the partnership program
during eligibility.765
Hardship Waiver: New York universally adopts the federal criteria established by
the Secretary of the U.S. Department of Health and Human Services as its criteria for
the waiver of recovery based on undue hardship.766
33.

North Carolina (NC)

Governing Law: North Carolina’s Medicaid Estate Recovery Plan is codified at
N.C.G.S.A. §108A-70.5 and articulated through regulations found at 10A NCAC
21D.0101 to 10A NCAC 21D.0103.
Estate Scope: North Carolina limits the scope of the estate to all real and
personal property considered assets of the patient’s estate available for the discharge of
debt under its probate code.767 However, if a patient qualified for asset disregard under
a partnership program policy (see Partnership Program below), then the state adopts
the broader definition to include any other real and personal property or any other
assets that the patient had any legal title to or interest in at the time of death (to the
extent of such interest), including assets conveyed to a survivor, heir, or assign through
joint tenancy, tenancy in common, survivorship, life estate, living trust, or other
arrangement.768 The North Carolina Department of Health and Human Services serves
as a fifth-class creditor in the patient’s estate.769
Spousal Recovery: North Carolina is required to provide notice to Medicaid
applicants that the state will file a claim for payments made on the patient’s behalf; but
the notice must also explain that trust recovery will not be claimed if the patient is
survived by a legal spouse, or a child who is under 21, blind, or disabled.770 The
existence of any of these persons presents a full bar for recovery.
Liens: Recovery applies to a patient who cannot be reasonably expected to be
discharged and return home.771 There are two circumstances that give rise to a
presumption that the patient is not expected to return home: the patient’s actual medical
condition, based upon the level of care of the patient’s admission, the physician’s
written statement or plan of care that indicates care needs are not temporary, or six
months of continuous institutionalization.772 Before a property can be encumbered by a
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TEFRA lien, the state must give the patient notice of the state’s determination within
three working days,773 and provide the patient with an opportunity to request a
reconsideration review.774
Partnership Program: North Carolina’s partnership program is codified at
N.C.G.S.A. §58-55-55 through N.C.G.S.A. §58-55-80. Qualified policies, under the
partnership program, provide the patient with asset disregard equal to the amount of
long-term care insurance benefits paid out and protection from any subsequent
recovery up to the amount of those same asset levels.775 However, for anyone who is
eligible for such protection, North Carolina uses the enhanced definition of “estate” to
pursue assets over and above the protected assets disregarded by the partnership
policy.
Hardship Waiver: North Carolina provides full waiver of recovery based on an
undue hardship.776
34.

North Dakota (ND)

Governing Law: NDCC, §50-24.1-07 to §50-24.1-08 mandates the recovery of
assets from the estate of the patient.
Estate Scope: Although not specifically adopted by statute, North Dakota uses
the enhanced definition of estate provided under federal law.777 Claims can be
presented in the patient’s estate or the estate of the surviving spouse (see Spousal
Recovery below).778 Every personal representative, upon granting of letters of
administration are testamentary, is required to forward to the North Dakota Department
of Human Services a copy of the petition or application commencing probate, heirship
proceedings, or joint tenancy tax clearance proceedings in the respective district court,
together with a list of the names of legatees, devisees, surviving joint tenants, and/or
heirs at law of the estate.779 If the claim is not paid in full, the personal representative is
required to provide the department with a statement of assets and disbursements in the
estate.780 Claims against the estate are considered preferred claims, superseded by
expenses such as funeral expenses, expenses of the last illness not covered by
Medicaid, and estate administration expenses.781 The state’s claim is considered a
claim against the decedent arising before death and subject to the three-year statute of
limitations provided in the probate code.782
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Spousal Recovery: A claim cannot be required to be paid or interest begin to
accrue during the lifetime of the patient’s surviving spouse, nor while there is a surviving
child under 21, blind, or permanently and totally disabled.783 Claims brought timely to the
deceased patient’s estate are not to be disallowed because of this delay.784 The
obligation to repay benefits arises during the recipient’s receipt of such benefits, even
though the Department of Human Services’ ability to recover is suspended by statute
until the death of the recipient’s surviving spouse.785 The Department of Human
Services is authorized to trace assets formerly held by a Medicaid recipient and to
recover from the estate of the recipient’s surviving spouse assets in which the deceased
recipient once had an interest.786 The department bears the initial burden when a claim
is made of showing traceability.787
Without ambiguity, the recovery statute presumes that all assets in the deceased
non-recipient spouse’s estate are assets in which the Medicaid recipient had an interest
at the time of the recipient’s death.788 Such a presumption is, of course, rebuttable.
Case law appears to be a bit more selective as to which assets in the surviving
spouse’s estate are considered recoverable when the federal law is superimposed on
the state mandate. Separately-owned assets in the surviving spouse’s estate or assets
in which the deceased patient never held an interest are precluded from recovery.789
Recovery from the surviving spouse’s entire estate, including assets not traceable from
the recipient, is not allowed.790 However, the Wirtz court and its progeny did allow the
enhanced definition of the estate to be read to allow recovery against the surviving
spouse’s estate if it is composed of property that was at any time held jointly with the
recipient spouse, regardless of whether the Medicaid recipient had an interest in the
property at the time of his or her death, an interest that is known and referred to under
North Dakota law as an “equitable interest.”791
Liens: If the Department of Human Services determines that the patient is not
expected to be discharged from the medical institution and return home, the state is
considered to have a claim.792 Presumably, the state is then allowed to levy a lien to
secure its claim, since the statute uses the lifetime-discharge language usually
associated with the precedent requirements for a TEFRA lien. Rather than expressly
stating such, the statute lumps all of the claim triggers together and states that any
claims arising from such triggers “must be allowed as a preferred claim against the
decedent’s estate.”793
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Partnership Program: The North Dakota partnership program provides asset
disregard at the time of eligibility and recovery disregard in both the patient’s estate and
the patient’s spouse’s estate.794 The amount of assets protected from recovery is equal
to the amount that the state demonstrates was paid by a partnership policy for long-term
care provided to the patient.795
35.

Ohio (OH)

Governing Law: Ohio’s estate-recovery program is collectively comprised of R.C.
§5111.11 to §5111.20 of the Public Welfare Code, R.C. §2113.041 and R.C. §2117.061
of the Probate Code, and R.C. §5302.221 of the Real Property Code.
Estate Scope: Estates subject to recovery in Ohio are comprised of all real and
personal property and other assets to be administered under Ohio’s probate code and
any other real and personal property and other assets in which the patient had any legal
title to or interest in at the time of death─to the extent of that interest─including assets
conveyed to a survivor, heir, or assign of the patient through joint tenancy, tenancy in
common, survivorship, life estate, living trust, or other arrangement.796 For non-probate
estates subject to recovery, the state may present its claim directly to a financial
institution via an affidavit that requests the financial institution to turn over recoverable
assets.797 For non-probate real property which transfers to a beneficiary by transfer-ondeath designation, the beneficiary’s interest must be reported to the state by statute in
order for the state to stake its claim.798 For probate estates of the patient or the patient’s
spouse, the administrator or executor is required to file a reporting form with the state
30 days after the granting of letters testamentary.799 The estate administrator is required
to fill out and return to the state a reporting form listing the decedent’s assets, or in the
case of a surviving spouse’s estate, the assets in the surviving spouse’s estate that
were also part of the deceased patient’s estate.800 The state has either 90 days after the
state receives the reporting form or one year after the decedent’s death, whichever is
later, to make a valid claim upon the decedent’s estate for recovery.801
Spousal Recovery: No recovery can be made from the deceased patient’s estate
while any of the following are alive: the patient’s spouse; or the patient’s child who is
under 21, blind or disabled per SSI rules.802 As the probate procedure delineated above
more than hints to, the cost of Medicaid services provided to a deceased recipient can
be recovered from the property that passes through the estate of the recipient’s
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surviving spouse.803 Recovery is only limited to the extent of assets that flowed into the
surviving spouse’s estate from the Medicaid recipient.804
Liens: Ohio authorizes the use of TEFRA liens to secure recovery.805 To institute
a lifetime lien against the patient’s property, the state must determine that the patient
cannot be expected to be discharged from the institution and return home.806 A lien
cannot be placed on the property if the following persons are living in the property: the
patient’s spouse; the patient’s child who is under 21, blind or disabled per SSI rules; or
the patient’s sibling with an equity interest in the home and who also resided in the
home for a full year immediately prior to the patient’s institutional admission.807 No
recovery can be made from the sale of property while a spouse or child who is under
21, blind or disabled are alive.808 Additionally, no recovery can be made from the
patient’s home subject to lien if either a sibling who resided in the home for a year
before the patient’s admission and continues to live in the home since or a child who
delayed admission and resided in the home for two years before admission and
continues to live in the home since are lawfully residing in the home.809 Ohio’s estate
recovery statute creates a rebuttable presumption of permanent institutionalization if the
patient has been in an institution for at least six months or declares no intention to
return home.810
Partnership Program: Ohio established its partnership program under R.C.
§5111.18. The estate-recovery program calls for the reduction of recovery by the
amount of benefits received by the patient pursuant to the partnership policy.811
Undue Hardship: Ohio provides for the waiver of recovery for undue hardship.812
Waiver may not be absolute. Ohio can limit its waiver to the period of time where undue
hardship exists.813
36.

Oklahoma (OK)

Governing Law: Oklahoma’s estate-recovery program is covered in OK ST T. 63
§5051.3.
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Ohio Dept. of Job & Family Serv. v. Tultz, (Ohio App. 9 Dist., 03-31-2003) 152 Ohio
App.3d 405, 787 N.E.2d 1262, 2003-Ohio-1597.
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Estate Scope: Oklahoma limits its recovery to the homestead of the recipient.814
The claim against the home is limited to the extent of the patient’s ownership at the time
the patient began receiving assistance.815
Spousal Recovery: The home cannot be recovered against until after the death
of the surviving spouse and only when any of the following are no longer living in the
home: a child of the patient by blood or marriage under 20; an adult related to the
patient by blood or marriage who is incapacitated; or a sibling of the patient who lived in
the home for one year immediately prior to the patient’s institutionalization, who has
also resided there continuously since such admission.816
Liens: Oklahoma’s primary mechanism for recovery is a lien on the patient’s
home. A lien can only be filed and enforced once the patient is determined not to be
expected to be discharged and return home.818 A one-year period of compensated care
in a nursing home constitutes a determination that the patient is not expected to be
discharged and return home.819 In a departure from most states, Oklahoma limits its
claim against the homestead for all payments of assistance after the expiration of one
year from the date the patient became eligible for Medicaid assistance in the nursing
home.820 The state must provide the patient notice and opportunity for a hearing.821 No
lien is to be filed on a patient’s home while it is the lawful residence of: the patient’s
surviving spouse; patient’s child by blood or marriage under 20; the patient’s adult child
by blood or marriage who is incapacitated; or the patient’s sibling who has an equity
interest in the property and resided in the home for one year immediately preceding
patient’s admission to the nursing home has remained there since.822 If the lien is
foreclosed against, then $6,000 (less the value of any prepaid burial or burial insurance
policies already owned by the patient) is to be set aside in an irrevocable trust to be
used for the patient’s funeral expenses.823
817

Partnership Program: Oklahoma’s partnership program is found in OK ST T. 63
§1-1955.1 to §1-1955.6. Upon exhaustion of benefits from a partnership policy, the total
amount of benefits paid for covered services becomes the amount of assets
disregarded from the eligibility determination and any subsequent recovery by the
state.824 Because the home is the only asset available for recovery in Oklahoma, the
legal structure of the home’s ownership and its equity value would dictate the amount of
coverage that would be necessary with a partnership policy.
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37.

Oregon (OR)

Governing Law: Oregon’s estate-recovery statute is found in the “Recovery from
Estates” subchapter of the Human Services Code found in O.R.S. §416.350 to O.R.S.
§416.351.
Estate Scope: Under Oregon’s statute, the term “estate” is defined as including
all real and personal property and other assets in which the deceased patient had any
legal title or interest in at the time of death including assets conveyed to a survivor, heir,
or assign of the deceased individual through joint tenancy, tenancy in common,
survivorship, life estate, living trust or other similar arrangement.825 Transfers of real or
personal property made by recipients of medical assistance are voidable and may be
set aside.826
Spousal Recovery: Claims for recovery may be established against the patient’s
estate; but there shall be no recovery until after the death of the surviving spouse and
only at such time when the patient has no child under 21, or who is blind or permanently
and totally disabled.827 Recovery is expressly authorized by statute “from any recipient
of property or other assets held by the individual at the time of death including the
estate of the surviving spouse.”828
Liens: Oregon makes no provision for the use of real property liens (TEFRA or
otherwise) in recovery.
Hardship Waiver: The Oregon Department of Human Services is authorized to
waive recovery when it deems it prudent to do so.829 A denial of a request for a hardship
waiver can be the basis to request a fair hearing.830
38.

Pennsylvania (PA)

Governing Law: Pennsylvania’s estate-recovery statute is 62 P.S. §1412.
However, the bulk of Pennsylvania’s estate recovery rules are contained in
Pennsylvania’s Administrative Code 55 Pa. Code §258.1 to §258.14.
Estate Scope: The definition of property which is liable for recovery by the
Department of Public Welfare is outlined in at length in 55 Pa. Code §258.3. In general,
all estate property is subject to a claim and estate property includes all real personal
property of the deceased patient which is subject to administration by a decedent’s
personal representative whether actually administered or not.831 To clarify, the code
states that property held by a decedent and another at the time of death as joint tenants
825

O.R.S. §416.350(5).
O.R.S. §416.350(2) and O.R.C.§411.620(2).
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O.R.S. §416.350(1).
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830
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with rights of survivorship, or as tenants by the entireties, is not subject to a recovery
claim.832 Life insurance paid to a beneficiary other than the decedent’s estate is
excluded; but if the insurance proceeds are payable to the estate, they will be subject to
a claim.833 Assets placed in trust prior to a patient’s death are excluded from recovery,
provided that the trust’s assets are not payable to the decedent’s estate.834 Assets in the
decedent’s estate directed to a testamentary trust are available for recovery because
they are within the decedent’s estate.835 Pennsylvania also provides a considerably
generous exemption for Native Americans and anyone having received reparation
payments which have been paid to special populations.836 The estate’s personal
representative has a duty to determine if the decedent received medical assistance from
the commonwealth within the five years before the patient’s death and, if so, give the
Department of Public Welfare notice of the death by requesting a claim be presented.837
The five-year timeframe is for notification purposes and does not limit the claim.838The
address to be used to request a claim or for service of legal papers is: Third Party
Liability Section, Department of Public Welfare, Estate Recovery Program, P. O. Box
8486, Harrisburg, PA 17105- 8486.839
A statement of the claim must be submitted to the personal representative within
45 days from the Department’s receipt of the request.840 The recovery claim is divided
when the priority of claim payment is determined.841 Any amount of the claim for the six
months of care preceding death is treated as a third-class claim which is only
preempted by the cost of estate administration and the family exemption.842 The
remainder of the claim is treated as a miscellaneous claim with the lowest priority of all
enumerated classes of claims.843 The personal representative of the estate is held
personally liable for failure to properly pay the claim or for making a distribution when
the claim is postponed without adequately securing the Department’s claim.844
Spousal Recovery: Pennsylvania postpones collection of its claim until the last of
the following occurs: the death of the surviving spouse; the death of any child who is
blind or permanently disabled, per SSI standards; the date any surviving child turns 21;
or the death of, property transfer by, or vacating of the property by any sibling who has
an equity interest in the property and who has also been living in the home for at least a
year prior to the patient’s death.845 The personal representative must protect the
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commonwealth’s claim during the period of postponement.846 The claim is considered
protected if: the personal representative makes a distribution of the real property subject
to a lien or mortgage in favor of the Department; perfects a security interest in favor of
the Department in any item of personal property distributed by the estate worth over
$10,000; or places any liquid assets in excess of $50,000 in a trust for the use of the
appropriate heir(s) with the remainder payable to the state upon the trust beneficiary’s
death.847 The Department is not allowed to charge interest on the claim during the
postponement period.848 The claim is subject to collection at the end of the
postponement period.849
Liens: Pennsylvania does not employ lifetime TEFRA liens to secure the
commonwealth’s interests. As discussed in the previous paragraph, when a qualified
heir of the decedent survives, the state postpones recovery.850 A personal
representative’s duty is to distribute the net estate after current expenses to the
appropriate heirs and in doing so is authorized to use a lien, encumbrance, or mortgage
of real property to secure the commonwealth’s ultimate claim.851
Partnership Program: Pennsylvania’s partnership program is found at 40 P.S.
§991-1110a and §991.1111. The program provides asset disregard for both eligibility
and recovery.852
Hardship Waiver: The Department of Public Welfare must waive its claim in
cases of undue hardship.853 Pennsylvania has one of the most generous undue
hardship provisions in the country, which provides numerous presumptive situations
which automatically classify as undue hardship. The following situations give rise to a
mandatory finding of an undue hardship in Pennsylvania:
i.

846

With respect to the primary residence of the decedent, if the
person requesting the waiver has continuously resided in the
home for the two years immediately preceding the patient’s
receipt of nursing facility services, and the person has no
other residence, and the person provided care or supported
to the deceased patient for two years or lived with the
deceased patient for two years during which time the patient
received Medicaid-funded home and community-based
services and also provided care to the patient for those two
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ii.

The person requesting the waiver can get a waiver in an
amount equal to any money spent by the person that was
reasonable and necessary to maintain the patient’s home
while the patient was receiving home and community-based
services or in a nursing facility, including moneys spent for
real estate taxes, utility bills, home repairs and home
maintenance such as lawn care and snow removal
necessary to keep the property in habitable or sellable
condition;855

iii.

With respect to an income-producing asset, such as a family
farm, family business, or rental property,856 if a spouse, child,
parent, sibling, or grandchild of the deceased patient uses
the asset to generate the primary source of income for the
household and there would be a gross family income of less
than 250% of the federal poverty guideline without use of the
asset;857 or

iv.

If the estate’s gross value is $2,400 or less, provided there is
an heir.858

To request a hardship, a written request it may be sent to the Estate Recovery
Program at the address listed above.859 If the Department denies the request, the
affected person has 30 days from being notified in order to request a hearing.860 An
appeal must be mailed to Bureau of Hearings and Appeals, Department of Public
Welfare, P.O. Box 2675, Harrisburg, PA 17105.861
39.

Rhode Island (RI)

Governing Law: The Rhode Island estate-recovery plan is found in RI ST §40-815.
Estate Scope: The term “estate” in Rhode Island includes all real and personal
property and other assets included or includable in the deceased patient’s probate
estate.862 The total sum of medical assistance paid on behalf of a patient becomes a
lien upon the estate but does not become effective or does not attach to estate property
unless the Department of Human Services files a claim in the probate court.863 The
claim is subject to the probate code’s six-month window from the first publication of
855
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notice to creditors in which the claim must be filed or be forever barred.864 The estate
must provide the Department with reasonable notice of the death of the patient and the
property subject to administration as well as the names and addresses of all persons
entitled to take a share of the estate.865 The amount of the claim, in addition to
becoming a lien on the estate, also becomes a debt owed by the decedent’s estate as
any other creditor would present.866
Spousal Recovery: The lien which forms the basis of the state’s claim against the
estate is not allowed to attach against any estate of a Medicaid recipient survived by a
spouse, child under 21, or child who is blind or permanently and totally disabled under
SSI rules.867 The claim does not even appear to be held in abeyance or postponed, just
strictly prohibited by the survival of an excepted heir.
Liens: Rhode Island does not employ lifetime TEFRA liens of property in the
classical sense to secure estate assets prior to the recipient’s death. Liens attach
against probate estate assets but only at death and only if the recipient is not survived
by the excepted heirs outlined above.868 Liens, in that sense, essentially become
synonymous with the state’s recovery claim.
Partnership Program: Rhode Island provides asset disregard for eligibility and
estate recovery equal to the amount of qualifying long-term care insurance benefit
payments provided pursuant to a partnership policy.869
40.

South Carolina (SC)

Governing Law: South Carolina’s estate-recovery statute is SC ST §43-7-460.
Estate Scope: South Carolina defines “estate” to mean the real property,
personal property, and other assets included in an individual’s probate estate.870 Estate
claims are limited to exclude any recovery for home and community-based services,
provided it is allowed by federal law.871 Claims against the estate are given priority as
established by the probate code found at SC ST §62-3-805(a)(2)(ii).872
Spousal Recovery: Estate recovery can only be made after the death of the
patient’s surviving spouse, if any, and only at a time when the decedent has no
surviving child who is under 21 or who is blind or permanently and totally disabled under
SSI rules.873
864
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Liens: South Carolina does not use liens (TEFRA or otherwise) to secure the
state’s recovery claim.
Hardship Waiver: South Carolina adopts the federal criteria issued by the
Secretary of the U. S. Department of Health in Human Services for determining
hardship waivers claimed by heirs or devisees of the deceased patient.874
41.

South Dakota (SD)

Governing Law: South Dakota’s estate-recovery statutes are found from SDCL
§28-6-23 through §28-6-27.
Estate Scope: The amount to be recovered is a debt due to the South Dakota
Department of Social Services by the decedent’s probate estate or the estate of a
surviving spouse of the decedent.875
Spousal Recovery: The estate recovery statute explicitly states that the
Department of Social Services may file a claim against the estate of the surviving
spouse of a medical-assistant recipient to satisfy the debt owed the state.876 However, a
subsequent statute provides a mechanism for the surviving spouse to petition the
Department for the purposes of limiting the financial responsibility of the surviving
spouse’s estate.877 The financial responsibility of the estate of the surviving spouse may
not exceed the value of the estate of the surviving spouse as of the date of death of the
medical-assistance recipient.878 The petition to limit liability must be filed within six
months from the patient’s death.879
Liens: Any payment of medical assistance creates a debt and also creates a
medical-assistance lien against any real property in which the patient had any
ownership interest.880 The DSS must perfect the lien by filing it with the register of
deeds in the county where the real property is located; the lien remains in effect for 20
years unless foreclosed or released.881 Real estate deemed available to a Community
Spouse under North Dakota’s CSRA rules882 is not subject to a medical-assistance
lien.883 The lien takes priority behind any prior recorded encumbrances against the
property.884
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Partnership Program: The South Dakota partnership program provides explicitly
for asset disregard by reducing countable assets during the eligibility process885 but
does not directly provide for offset during recovery. The statute does provide for “asset
protection up to the maximum as provided by federal law,” which could reasonably be
interpreted to include protection for assets in recovery or lien applications.886
42.

Tennessee (TN)

Governing Law: Tennessee’s estate-recovery statute is T.C.A. §71-5-116.
Estate Scope: The statute provides only for recovery from the decedent’s probate
estate.887 Before any probate estate may be closed, with respect to a decedent who
received assistance from TennCare, the personal representative of the estate must file
with the probate clerk a release from TennCare that evidences that payment has been
made, the bureau waives its claim, or that no amount is due.888 Additionally, the
personal representative must provide notice of death of a deceased patient to TennCare
within 60 days from the issuance of letters of administration or letters testamentary,
provide the court notice whether the decedent was a TennCare recipient, and provide
the notice to creditors specified in T.C.A. §30-2-306 to the Bureau of TennCare, which
will prompt the bureau to file a claim. 889 Case law indicates that the state uses the
expanded definition of estate to pursue spousal recovery, discussed below, without the
state having actually formally adopted such by statute.890
Spousal Recovery: Recovery can only be pursued from the deceased recipient’s
estate after the death of the surviving spouse, if any, and only at a time when the
deceased patient has no surviving child under 18, or no surviving child who is blind or
permanently and totally disabled under SSI rules, or no child who has become blind or
permanently disabled after reaching majority if the Bureau of TennCare and the
personal representative of the estate agree repayment would constitute an undue
hardship to the blind or disabled child.891 If the two cannot agree, the court can
determine undue hardship after de novo review.892
Liens: Tennessee prohibits the use of TEFRA liens for recovery from a nursing
home patient.893
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43.

Texas (TX)

Governing Law: Texas uses a simple statute authorizing the Commissioner of
Health and Human Services Commission to ensure the state Medicaid program
implements estate recovery. The authorization statute is found at TX GOVT §531.077.
Texas implemented its estate-recovery program by the enactment of Texas
Administrative Code Rules §§373.103 to 373.307, which took effect on March 1, 2005.
The result was the creation of the Medicaid Estate Recovery Program (MERP)894 which
is managed by the Texas Department of Aging and Disability Services (DADS).
Estate Scope: The state is authorized to file a claim against the estate of a
deceased Medicaid recipient, age 55 and older,895 who applied for certain long-term
care services on or after March 1, 2005.896 The services that trigger recovery are:
nursing facility services, intermediate care facility services for the mentally retarded,
home and community-based services (HCBS), community attendant services (CAS),
and the related cost of hospital and prescription drug services.897 Estate is defined to
include the real and personal property of a deceased Medicaid recipient as further
defined by the Texas Probate Code at §3(I).898 The acceptance of Medicaid assistance
by the patient provides the basis for a Class 7 probate claim, as defined in §322 of the
Texas Probate Code, in favor of MERP as an interested party in the estate of the
deceased Medicaid recipient.899 MERP is then authorized to present its claim, under
§298 of the Texas Probate Code, against the estate of the deceased Medicaid recipient
in accordance with the priority established by §322 of the Texas Probate Code.900
Unsecured claims are allowed to be presented at any time before the estate is closed or
within four months of receipt of notice from the estate’s administrator pursuant to §298
of the Texas Probate Code.901 MERP is required to file a claim within 70 days of
receiving actual notice of death of the deceased Medicaid recipient.902 However, within
30 days of the notification of death of a Medicaid recipient, MERP is required to provide
a Notice of Intent to File a claim to the estate representative, the decedent’s guardian,
the decedent’s agent under a durable power of attorney, the decedent’s agent under a
medical power of attorney, or any family members who have acted on behalf of the
decedent if MERP is aware of the person and has his or her address.903 All payments
on estate-recovery claims must be made payable to the “Texas Medicaid Account for
Long-Term Care,” and must be mailed to: MERP, P.O. Box 13247, Austin, TX 78711.904
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Texas provides generous exemptions from recovery. The state provides
deductions against recovery for home maintenance and care costs. Necessary and
reasonable expenses for maintaining the home (e.g., taxes, utilities, insurance, repairs,
etc.) may be deducted from the state’s claim if proper documentation can be
provided.905 Any care costs, including payment of personal-attendant care that delayed
the patient’s institutionalization, are allowable offsets from the state’s recovery claim.906
Medicaid rules also provide a litany of exempt assets protected for American Indians
and Alaska Natives, in addition to the general class of exemptions discussed below
under the Spousal Recovery discussion.907 Texas goes one step further and prohibits
recovery if it is not cost effective.908 To determine if a claim is not cost effective, the
rules provide for the following three criteria: the value of the recoverable estate is
$10,000 or less;909 the recoverable amount of Medicaid costs is $3,000 or less;910 or the
cost involved in the sale of the property would be equal to or greater than the value of
the property.911
Spousal Recovery: Texas does not attempt recovery beyond the estate of the
patient. Claims are only pursued after the death of the patient and only if there is no:
surviving spouse; surviving child or children under 21 years of age; surviving child of
any age who is blind or disabled as defined by 42 U.S.C. §1382c; or unmarried adult
child residing continuously in the decedent’s homestead for at least one year prior to the
date of the Medicaid recipient’s death.912 The existence of any of these classes of
people presents a full bar to recovery in the decedent’s estate.
Liens: Texas does not use liens (TEFRA or otherwise) to secure its estate
recovery claim.
Partnership Program: The Texas partnership program is contained in V.T.C.A.,
Insurance Code §1651.101 to §1651.107 and V.T.C.A., Human Resource Code
§32.251 to §32.257. Asset disregard is provided for eligibility and any subsequent
recovery.913
Hardship Waiver: MERP is prohibited from recovering against an estate if it
would cause an undue hardship.914 MERP is required to provide an undue hardship
waiver request form along with the required Notice of Intent to File a claim.915 An undue
hardship will not be deemed to exist solely because recovery would deny heirs on
anticipated inheritance or the circumstances giving rise to the hardship were created by,
905
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or are the result of, estate planning methods that sheltered or divested assets in order
to avoid estate recovery.916 Waivers are automatically provided if:
v.

The estate property subject to recovery is a family business,
farm, or ranch which was in existence for at least 12 months
before the patient’s death, is the primary income-producing
asset of an heir, and produces half or more of the heir’s
livelihood which would be lost;917

vi.

Recovery would cause an heir to be eligible for public and/or
medical assistance;918

vii.

Allowing one or more survivors would enable him or her or
them to discontinue eligibility for public and/or medical
assistance;919

viii.

The Medicaid recipient received medical assistance as a
result of a crime committed against the recipient;920 or

ix.

Other compelling reasons.921

Homesteads are provided additional criteria upon which an exclusion from
recovery can be claimed under the undue hardship waiver rules. A homestead can be
protected from estate recovery based on hardship if:
i.

The tax appraisal district value of the homestead is less than
$100,000; but if the property exceeds this value, only the
equity in excess of $100,000 is subject to estate recovery;922
or

iii.

One or more siblings or direct descendents of the deceased
patient will inherit the homestead, provided that each person
inheriting the homestead has gross family income below 300
percent of the Federal Poverty Level;923 however, if not all heirs
qualify for the hardship waiver, only the percentage of the
homestead corresponding to the qualifying heir or heirs’ share of
the homestead is exempt from recovery.924

916

Texas Admin. Code, Rule §373.209(b).
Texas Admin. Code, Rule §373.209(c)(1).
918
Texas Admin. Code, Rule §373.209(c)(2).
919
Texas Admin. Code, Rule §373.209(c)(3).
920
Texas Admin. Code, Rule §373.209(c)(4).
921
Texas Admin. Code, Rule §373.209(c)(5).
922
Texas Admin. Code, Rule §373.209(d)(1).
923
Texas Admin. Code, Rule §373.209(d)(2).
924
Texas Admin. Code, Rule §373.209(d)(3).
917
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Undue hardship waiver requests must be submitted to: MERP, Hardship Waiver
Request, P.O. Box 13247, Austin, TX 78711.925 MERP is required to make a ruling on
the hardship waiver request within 40 days after receipt of the request.926 If MERP
denies the request, an applicant can request review of the denial within 60 days of
receiving the notice of denial, but the review is considered an informal process and not
a hearing.927 MERP is required to review a request within 40 days of receiving the
request.928
44.

Utah (UT)

Governing Law: Utah’s estate-recovery program is instituted under U.C.A. 1953
§26-19-13.5.
Estate Scope: Recovery is authorized against the deceased patient’s estate and
expanded to also include any trust when the Medicaid recipient is both the grantor and
beneficiary of the trust,929 which is later referred to in the statute as the “recipient’s inter
vivos trust.”930 Claims against the estate are to be brought like all regular claims of an
estate and treated as reasonable and necessary medical expenses of the last illness
under Utah’s Uniform Probate Code U.C.A.1953 §75-3-805.931 Claims against a trust
are brought under U.C.A. 1953 §75-7-509 and §75-7-510.932 It should be noted that the
amount due only becomes a “lien” against the estate, but the use of the term lien is akin
to a creditor claim against the estate and treated as such and not as a TEFRA lien as
the use of the term may imply.933
Spousal Recovery: The estate-recovery statute provides that the state may
recover from the recipient’s estate or trust only if, at the time of death, the recipient has
no surviving spouse; or child under 21; or child who is blind or permanently and totally
disabled.934 The existence of any such qualified survivor is a full bar for recovery but not
necessarily to the imposition of a lien, discussed below.
Liens: Utah makes no provision for the use of TEFRA liens to secure a patient’s
assets in anticipation of death but does provide that the debt becomes a lien against the
estate or trust said the decedent patient.935 The lien is filed in the same manner as a
creditor’s claim in probate court.936

925

Texas Admin. Code, Rule §373.209(f).
Texas Admin. Code, Rule §373.209(e)
927
Texas Admin. Code, Rule §373.211.
928
Texas Admin. Code, Rule §373.211(b).
929
U.C.A. 1953 §26-19-13.5(2)(a).
930
U.C.A. 1953 §26-19-13.5(4).
931
U.C.A. 1953 §26-19-13.5(2)(b) and (3)(a).
932
U.C.A. 1953 §26-19-13.5(4).
933
U.C.A. 1953 §26-19-13.5(2).
934
U.C.A. 1953 §26-19-13.5(1).
935
U.C.A. 1953 §26-19-13.5(2)(a).
936
U.C.A. 1953 §26-19-13.5(3)(a).
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45.

Vermont (VT)

Governing Law: Vermont’s recovery statute is contained in 33 V.S.A. §1909 and
§1906a.
Estate Scope: Vermont limits recovery to the probate estate of the deceased
patient and further provides an exemption for recovery against the homestead if it would
pass to one or more lineal heirs or siblings of the deceased patient who either has
income below 300 percent of the federal poverty level or who has contributed
significantly, monetarily or otherwise, to the decedent so as to have allowed the
decedent to delay or avoid nursing home placement.937
Spousal Recovery: Vermont prohibits recovery against a deceased patient’s
estate if he or she is survived by: a spouse, a child under 21, or a child who is blind or
permanently and totally disabled.938
Partnership Program: Vermont recognizes a partnership program at 33 V.S.A.
§1908a, which provides a total disregard of all assets and all recovery if a partnership
policy is used.939 Such policies must provide coverage for at least three years of care.940
46.

Virginia (VA)

Governing Law: Virginia authorizes its Department of Medical Assistance
Services (DMAS) to operate an estate-recovery program in Va. Code Ann. §32.1-324
and §32.1-325. The program’s definitive terms are contained in Virginia’s Administrative
Code at 12VAC30-20-141 and 12VAC30-20-560.
Estate Scope: Virginia seeks recovery from the estate of an individual who was
age 55 or older when that person has received medical assistance from the
commonwealth.941 The administrative code defines the estate to include, with respect to
the deceased recipient, all real and personal property and other assets held by the
individual at the time of death and any other assets the individual had any legal title or
interest (only to the extent of that interest) at the time of death.942 Extended exemptions
are provided for American Indians and Alaskan Natives.943 Annuities are specifically
referenced as recoverable assets within the definition of the meaning of estate.944
Estate recovery will not be pursued by DMAS if it is not cost effective.945 The costeffective threshold takes into account the following costs: staff time, litigation costs,
937

33 V.S.A. §1906(a).
33 V.S.A. §1906.
939
33 V.S.A. §1908a(b).
940
Ibid.
941
12VAC30-20-141(C)(1).
942
12VAC30-20-141(A).
943
12VAC30-20-141(C)(5).
944
12VAC30-20-141(C)(8).
945
12VAC30-20-141(F).
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expert witness fees, deposition expenses, travel expenses, office supplies, postage,
advertising, and publishing costs.946
Spousal Recovery: Virginia does not authorize recovery against the Community
Spouse’s estate. The regulations only provide for recovery after the death of the
patient’s surviving spouse, if any, and only at a time when the patient has no surviving
child under age 21, or blind or disabled child as defined by the Social Security Act.947
Partnership Program: Virginia seeks recovery from individuals with long-term
care insurance policies.948 However, no recovery is sought from an individual’s estate to
the extent payments have been made by a qualified long-term care partnership
insurance policy.949 Va. Code Ann. §32.1-325 establishes Virginia’s partnership
program.950 Virginia provides asset disregard for eligibility determinations based upon
the benefits provided to the patient from a qualified partnership policy.951 Virginia also
disregards the same amount of assets when seeking recovery from a patient’s estate.952
Liens: Virginia does not impose liens for estate recovery.953
Hardship Waiver: Whenever recovery would work an undue hardship on the
deceased patient’s heirs, Virginia provides a waiver of recovery.954 Anyone affected by
estate recovery can apply for a waiver.955 When determining the merit of an application,
special consideration is shown if an asset to be recovered against is the sole incomeproducing asset of the survivors (e.g., a family farm or other family business).956 A
hardship waiver will also be granted if the homestead to be recovered against is of
modest value.957 Modest value is defined, in reference to the homestead, as a home
that is worth 50% or less of the average or median price, as contained in the most
recent U.S. census data or any other such source of home value information relied on
by the agency, of homes in the county or city, as appropriate, where the homestead is
located as of the date of the patient’s death.958 Heirs are allowed to establish a
reasonable payment schedule to avoid recovery against nonliquid assets.959 A hardship
waiver may be limited to the time period during which the undue hardship
circumstances existed or continue to exist.960 An undue hardship shall not be deemed to
946

12VAC30-20-141(F)(2).
12VAC30-20-141(C).
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12VAC30-20-141(C)(3).
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Ibid.
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12VAC30-10-560(A)(3).
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12VAC30-40-290(G).
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12VAC30-10-560(A)(3).
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12VAC30-10-560(C); See also: 12VAC30-20-130.
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12VAC30-20-141(D).
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Ibid.
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12VAC30-20-141(D)(3).
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12VAC30-20-141(D)(4).
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exist if the beneficiary created the hardship by estate planning methods that include
divestment.961 Any adverse determination made by DMAS can be appealed to its
Appeals Division for a fair hearing pursuant to 12VAC30-110.962
47.

Washington (WA)

Governing Law: Washington’s estate-recovery program is contained in R.C.W.A.
43.20B.080, 43.20B.090, 43.20B.750 and 74.39A.170.
Estate Scope; Washington provides for recovery against the patient’s estate and
from non-probate assets defined by RCWA 11.02.005.963 The estate exempts tribal
artifacts and other assets held by individual Native Americans.964 Additionally, the
statute mentions explicit recovery against life estates or joint tenancy interest in real
property, as it is held by the patient prior to death.965 The value of the life estate subject
to recovery is the value of patient’s interest in the life estate immediately before
death.966 The value of joint tenancy interest subject to recovery is the value of the
patient’s fractional interest had the patient and the joint tenants owned the property as
tenants in common on the date of the patient’s death.967
Spousal and Domestic Partner Recovery: Recovery is not provided when the
patient is survived by a spouse, but Washington goes one step further and provides an
undue hardship to be automatically applied to recovery attempted against assets
transferring to a “surviving domestic partner” whenever recovery would not have been
permitted if the domestic partner had been an actual spouse.968 This provision makes
Washington’s estate recovery statute one of the most socially progressive in the
country.
Liens: The Department of Social and Health Services is authorized to file TEFRA
liens before the patient’s death and to seek recovery from the patient’s estate or upon
the sale of the property.969 Liens can be foreclosed upon in either of these situations.970
A lien authorized by statute relates back to any real property that the deceased patient
had an ownership interest in immediately before death and is effective as of that date or
the date of recording, whichever is earlier.971 Liens against life estates and joint tenancy
property are limited as described above and only enforceable against a property right
that vested after July 1, 2005.972 The state must provide the record titleholder and/or
961

12VAC30-20-141(D)(5).
12VAC30-20-141(G).
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R.C.W.A. 43.20B.080(3).
964
R.C.W.A. 43.20B.080(5)(b).
965
R.C.W.A. 43.20B.080(7).
966
R.C.W.A. 43.20B.080(7)(a).
967
R.C.W.A. 43.20B.080(7)(b).
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R.C.W.A. 43.20B.080(5)(a).
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R.C.W.A. 43.20B.080(8).
970
R.C.W.A. 43.20B.080(2).
971
R.C.W.A. 43.20B.080(6).
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purchaser under land contract with prior notice and a hearing appointment before a lien
is recorded.973 A patient deemed eligible for a TEFRA lien notice must be provided an
opportunity for a hearing on the state’s determination that the patient is not expected to
be discharged and return home.974
48.

West Virginia (WV)

Governing Law: After attempts to exempt itself from the requirement to institute
estate recovery,975 West Virginia has its estate recovery codified at W.Va. Code §9-511c.
Estate Scope: The West Virginia Department of Health and Human Resources is
authorized to pursue a recovery claim against the probate estate of the deceased
patient.976 Such claims for recovery are classified, for prioritization purposes, in the
class of debts due the state.977 West Virginia also allows the state to pursue actions
against fraudulent conveyances in order to set them aside for inclusion in the
recoverable estate.978
Spousal Recovery: The state can only recover after the death of the patient’s
surviving spouse, if any, and only after such a time as the individual has no surviving
children under 21 or who meet the SSI definition of blindness or permanent and total
disability.979
Liens: The state is both authorized to file a lien against the patient’s estate980 and
to place a lien upon the patient’s property when, after notice and opportunity for a
hearing, the state determines the patient is permanently institutionalized.981 No lien may
be imposed on such individual’s home when the home is the lawful residence of: the
patient’s spouse; the patient’s child under 21; the patient’s child who meets the SSI
definition of blindness and permanent and total disability; or the patient’s sibling who
has an equity interest in the home and resided there for a year immediately before the
patient’s admission to a medical institution.982
Partnership Program: West Virginia’s partnership program is codified at W.Va.
Code §9-4E-1 to §9-4E-3. The partnership program provides a dollar-for-dollar asset
disregard for determining eligibility and any subsequent recovery.983
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R.C.W.A. 43.20B.080(1).
R.C.W.A. 43.20B.080(8)(a)(ii).
975
West Virginia v. U.S. Dept. of Health and Human Services, 289 F.3d 281 (2002).
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W. VA. Code, §9-5-11c(a).
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Hardship Waiver: The Department of Health and Human Resources is authorized
to compromise or reduce the amount of any TEFRA lien984 or any claim against the
estate985 where such would cause substantial hardship to the surviving dependents of
the deceased patient.
49.

Wisconsin (WI)

Governing Law: Wisconsin’s estate-recovery program is found at W.S.A. 49.496.
Estate Scope: Recovery is directed to the probate estate of the deceased
patient.986 The amount of the claim must be reduced by the court to exempt certain
personal property, including the decedent’s wearing apparel and jewelry held for
personal use; household furniture, furnishings and appliances; and other tangible
personal property not used in trade, agriculture, or other business.987
Spousal Recovery: Estate-recovery claims are not allowable if the deceased
patient has a surviving child who is under 21 or disabled or a surviving spouse.988 If the
claim is not allowed because of the existence of such persons, the probate court is
required to assign the interest in any home subject to probate to a lien in favor of the
Department of Health and Family Services for the amount of the claim.989 Any lien
placed on the property by the probate court may not be enforced as long as any of the
following survive the patient: a spouse; a child under 21; or a child who is disabled.990
This is all tempered by the appellate court ruling which held that recovery of benefits
from the estate of the patient’s surviving spouse is pre-empted by federal law.991
Liens: In addition to post-death liens when a claim is not allowable, Wisconsin’s
statute explicitly authorizes TEFRA liens on a patient’s home if the patient cannot
reasonably be expected to be discharged and return home.992 The state is precluded
from obtaining a lien if any of the following are lawfully residing in the home: patient’s
spouse; patient’s child under 21 or disabled; or patient’s sibling with an ownership
interest and who lived in the home for a year prior to the patient’s admission to the
nursing home or hospital.993 Before a lien can be obtained on a patient’s home, the
state is required to notify the patient in writing and provide the patient with an
opportunity for a fair hearing.994 Liens are properly obtained by filing a lien in the register
of deeds office in the county where the property is located.995 During the patient’s
984

W. VA. Code, §9-4E-3(c).
W. VA. Code, §9-4E-3(f).
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W.S.A. 49.496(3)(a).
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lifetime, the state may not enforce a TEFRA lien unless the patient sells the home and
does not have a living child under 21 or disabled or a living spouse.996 The state is also
precluded from enforcing a lien after the patient’s death as long as any of the following
survives the patient: a spouse; a child under 21 or disabled; a child who resides in the
home, if that child lived there for 24 months before the patient’s admission to the
nursing home or hospital and provided care that delayed such admission; or a sibling
who lives in the home who lived there for a full year before the patient was admitted to
the nursing home.997
Partnership Program: Wisconsin’s partnership program is contained in W.S.A.
49.45. The estate-recovery statute expressly requires recovery from estates to be offset
by the exclusion amounts provided by the partnership-program policy.998
Hardship Waiver: Wisconsin waives claims upon the finding of an undue
hardship.999If recovery does not work an undue hardship and if the heirs wish to satisfy
a claim without selling a non-liquid asset that is subject to recovery, Wisconsin also
allows the heir to establish a payment schedule, subject to reasonable interest.1000
50.

Wyoming (WY)

Governing Law: Wyoming’s estate-recovery program is found in W.S. 1977 §424-206 and §42-4-207.
Estate Scope: Wyoming’s statute defines “estate” to include all real and personal
property and other assets included in the patient’s probate estate, as well as other real
and personal property and other assets in which the patient had any legal title or
interest at the time of the death to the extent of the interest, including assets conveyed
to a survivor, heir, or assign through joint tenancy, tenancy in common, survivorship life
estate, living trust, or other arrangement.1001 Additionally, Wyoming provides for any
transfers of real or personal property to be set aside by an action in district court if done
on or after the lookback date.1002 The state’s claim is considered an expense of the last
illness and not restricted by any statute of limitations.1003
Spousal Recovery: Wyoming provides for broad recovery against the estate of
either the recipient spouse or the surviving spouse. If a decedent who was single, or
who was the surviving spouse of a married couple, is survived by a child under 21, blind
or permanently and totally disabled under SSI rules, no claims shall be filed against the
estate. A claim for medical assistance rendered to a predeceased spouse, filed against
the estate of the surviving spouse who did not receive assistance, is limited to the value
996
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of the assets of the estate that were considered marital property or jointly owned
property at anytime during the marriage.1004
Liens: Wyoming authorizes TEFRA liens on real property of a patient who the
state determines, after notice and opportunity for hearing, cannot reasonably be
expected to return home.1005 Additionally, Wyoming authorizes liens against the
property of the deceased patient’s estate to secure recovery where it is delayed.1006
Both pre-death and post-death liens can be recovered against upon the sale of the
property.1007 No pre-death lien can be imposed on a patient’s home if any of the
following are living in it: the patient’s spouse; the patient’s child under 21, blind or
disabled per SSI rules; or a sibling of the patient with an equity interest in the home who
lived in the house for at least a year prior to the patient’s admission to the medical
institution.1008 Furthermore, no pre-death lien can be recovered against if either the
following are lawfully residing in the home on a continuous basis since the patient’s
admission: a sibling of the patient who resided in the home for a year before the
patient’s admission or child of the patient who resided in the home for at least two years
prior to the patient’s admission and who establishes that he or she provided care to the
patient that permitted the patient to live at home instead of being institutionalized.1009
Hardship Waiver: The Department of Family Services is required to waive
recovery claims if they work an undue hardship on the basis of criteria established by
the Secretary of the U.S. Department of Health and Human Services.1010
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